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§ US:27 Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010

The Dodd-Frank Wall Street Reform and Consumer Protection Act
(the “Dodd-Frank Act”)1 enacted by Congress on July 21, 2010,
represented the most comprehensive �nancial regulatory reform since
the Great Depression. It was passed in the wake of the world-wide
�nancial crisis beginning in 2008 and was aimed at preventing simi-
lar crises in the future by closing U.S. regulatory gaps and addressing
other issues that may have contributed to the �nancial crisis.
Congress' stated purposes in enacting the Dodd-Frank Act were “[t]o
promote the �nancial stability of the United States by improving ac-
countability and transparency in the �nancial system, to end ‘too big
to fail’, to protect the American taxpayer by ending bailouts, to protect
consumers from abusive �nancial services practices, and for other
purposes.”2

Spanning more than 800 pages, the Dodd-Frank Act is broad in
scope. Highlighted below are some of the most signi�cant securities-
related changes brought about by the Dodd-Frank Act.

E Creation of the Financial Stability Oversight Council. Section
111 of the Dodd-Frank Act established the Financial Stability
Oversight Council chaired by the Secretary of Treasury and
composed of nine other voting members (including the heads of
the SEC, CFTC, and the Federal Reserve) and �ve non-voting
members.3 The Council is charged with, among other things,
monitoring the U.S. �nancial services markets and identifying
potential threats and risks to U.S. �nancial stability, including,
for example, regulatory gaps.4

E Regulation of Credit Rating Agencies. Sections 932-936 of the

6Management's Report on Internal Control Over Financial Reporting and Certi-
�cation of Disclosure in Exchange Act Periodic Reports, SEC No. 33-8238 (June 5,
2003), available at http://www.sec.gov/rules/�nal/33-8238.htm.

[Section US:27]
1Dodd-Frank Act of 2010, Pub. L. No. 111-203, 124 Stat. 1376 (July 21, 2010)

(codi�ed in scattered sections of 5, 7, 12, 15, 20, 22, 42, 44 U.S.C.A.).
2Dodd-Frank Act of 2010, Pub. L. No. 111-203, 124 Stat. 1376 (July 21, 2010) at

Preamble.
3Dodd-Frank Act of 2010, Pub. L. No. 111-203, 124 Stat. 1376 (July 21, 2010)

§ 111 (codi�ed at 12 U.S.C.A. § 5321 (2011)).
4Dodd-Frank Act of 2010, § 112 (codi�ed at 12 U.S.C.A. § 5322 (2011)).

Importantly, the Council was authorized to require U.S. and foreign non-bank
�nancial companies to be subject to enhanced supervision by the Federal Reserve if
the Council determines they are a possible threat to U.S. �nancial stability. Dodd-
Frank Act of 2010, § 113 (codi�ed at 12 U.S.C.A. § 5323 (2011)). A non-bank �nancial
company has the opportunity to request a hearing before the Council to contest any
such proposed determination by the Council, and the ability to appeal any �nal deter-
mination of the Council to a federal district court. See Dodd-Frank Act of 2010,
§ 113(e), (h) (codi�ed at 12 U.S.C.A. § 5323 (2011)).
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Dodd-Frank Act establish a new regulatory framework for nation-
ally recognized statistical rating organizations (“NRSROs”).5

Those provisions include the following changes, among others:
E Creating an O�ce of Credit Ratings within the SEC to

administer rules regarding the practices of credit ratings
agencies, to promote accuracy in credit ratings, and to ensure
that ratings are not unduly in�uenced by con�icts of inter-
est;

E Granting the SEC the authority to suspend or revoke the
registration of a credit rating agency if the SEC �nds it does
not have “adequate �nancial and managerial resources to
consistently produce credit ratings with integrity”;

E Requiring credit rating agencies to (i) be examined by the
SEC at least annually, (ii) provide annual reports to the
SEC, including an internal controls report and a CEO attes-
tation, and (iii) report to appropriate law enforcement or
regulatory authorities any information received from a third
party and deemed credible by the credit rating agency alleg-
ing that an issuer of securities rated by the agency has com-
mitted or is committing a material violation of the law not
already being adjudicated in court;

E Extending the enforcement and penalty provisions of the
Exchange Act to statements made by credit rating agencies
to the same extent as statements made by registered public
accounting �rms or securities analysts;

E Allowing private investors to bring causes of action against
credit rating agencies, provided that the complaint states
with “particularity facts giving rise to a strong inference that
the credit rating agency knowingly or recklessly” failed to
conduct a reasonable investigation or failed to obtain reason-
able veri�cation of facts; and

E Requiring the SEC to establish (i) quali�cation standards for
credit rating analysts, and (ii) rules, �nes and other penal-
ties for credit rating agencies that violate such standards.6

E Reformulation of the Regulatory Scheme for Investment Advis-
ers. The Dodd-Frank Act revamped the regulation of investment
advisers. Among other things, the Act:

E Created a new category of investment advisers called mid-
sized advisers (de�ned as advisers that have between $25

5A nationally recognized statistical ratings organization is a credit rating agency
that (a) issues credit ratings certi�ed by quali�ed institutional buyers with respect to
�nancial institutions, brokers, dealers, insurance companies, corporate issuers, issu-
ers of asset-backed securities, or issuers of government or municipal securities; and
(b) is registered under 15 U.S.C.A. § 78o-7. 15 U.S.C.A. § 78c(a)(62) (2010).

6Dodd-Frank Act of 2010, Pub. L. No. 111-203, §§ 932 to 936, 124 Stat. 1376
(July 21, 2010) (codi�ed in 15 U.S.C.A. §§ 78c(a)(62), 78o-7 (2011)).
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million and $100 million of assets under management and
are not advisers to investment companies or business
development companies) that generally no longer need to
register with the SEC and instead will be subject to oversight
by state regulators;7

E Repealed the “private adviser exemption” from adviser
registration thereby requiring most advisers to private funds,
including hedge funds, to register with the SEC, provided
that the fund has assets under management of at least $150
million;8

E Added exemptions from registration for advisers to venture
capital funds and certain foreign private advisers;9 and

E Established reporting obligations for advisers exempt from
registration because they advise venture capital funds or
private funds with less than $150 million in assets under
management.10

E New SEC Registrants. The Dodd-Frank Act requires the registra-
tion of persons and entities previously exempt from registration
including (i) certain private fund advisers (as discussed above);
(ii) security-based swap11 execution facilities, securities-based
swap dealers, security-based swap data repositories, and major

7Dodd-Frank Act of 2010, § 410 (codi�ed in 15 U.S.C.A. § 80b-3a(a)(2) (2011)).
The SEC estimated that, as a result of this change, approximately 3,200 SEC-
registered advisers will be required to withdraw their SEC registrations and register
with one or more state securities agencies. Rules Implementing Amendments to the
Investment Advisers Act of 1940, SEC Release No. IA-3221, at 9 (June 22, 2011),
available at http://www.sec.gov/rules/�nal/2011/ia-3221.pdf.

8Dodd-Frank Act § 403 (codi�ed in 15 U.S.C.A. § 80b-3(b) (2011)). In 2004, the
SEC adopted a rule requiring registration of hedge fund advisers. See Registration
Under the Advisers Act of Certain Hedge Fund Advisers, SEC Release No. IA-2333
(Dec. 2, 2004), available at http://www.sec.gov/rules/�nal/ia-2333.htm. In 2006, that
rule was vacated by a federal court. Goldstein v. S.E.C., 451 F.3d 873, Fed. Sec. L.
Rep. (CCH) P 93890 (D.C. Cir. 2006).

9Dodd-Frank Act §§ 407–408 (codi�ed in 15 U.S.C.A. § 80b-3 (2011)). In June
2011, the SEC, pursuant to the Dodd-Frank Act, adopted rules that, among other
things, de�ned “venture capital fund” and “foreign private advisers.” Exemptions for
Advisers to Venture Capital Funds, Private Fund Advisers With Less Than $150 Mil-
lion in Assets Under Management, and Foreign Private Advisers, SEC Release No.
IA-3222 (June 22, 2011), available at http://www.sec.gov/rules/�nal/2011/ia-3222.pdf.

10Dodd-Frank Act §§ 407 (codi�ed in 15 U.S.C.A. § 80b-3 (2011)). The SEC
promulgated Rule 204-4 under the Advisers Act requiring such advisers to �le Form
ADVs. Exemptions for Advisers to Venture Capital Funds, Private Fund Advisers With
Less Than $150 Million in Assets Under Management, and Foreign Private Advisers,
SEC Release No. IA-3222 (June 22, 2011), available at http://www.sec.gov/rules/�nal/
2011/ia-3222.pdf.

11A “securities-based swap” is de�ned in Section 3a(68) of the Exchange Act, as
amended by Section 761 of the Dodd-Frank Act. 15 U.S.C.A. § 78c(a)(68) (2011).
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security-based swap participants;12 and (iii) municipal securities
advisers.13 SEC registration typically involves, among other
things, recordkeeping and reporting requirements, and subjects
the entity to examination by the SEC.

E Product-Speci�c Regulations. The Dodd-Frank Act addressed
regulation of certain speci�c products, including those listed
below.

E Derivatives. The SEC, in consultation with the CFTC, is
charged with regulating security-based swaps and their par-
ticipants,14 the Dodd-Frank Act also makes it is unlawful for
any person to use any means or instrumentality of interstate
commerce, the mails, or any national securities exchange “to
e�ect any transaction in, or to induce or attempt to induce
the purchase or sale of, any security-based swap, in connec-
tion with which such person engages in any fraudulent,
deceptive, or manipulative act or practice, makes any �cti-
tious quotation, or engages in any transaction practice, or
course or business which operates as a fraud on any person.”15

The Act requires mandatory clearing of all security-based
swaps by a registered clearing agency or a clearing agency
exempt from registration.16 Under the Act, the SEC must set
limits on the size of positions in any security-based swap
that may be held by any person.17 The Act provides that the
SEC, in administrative proceedings, may seek civil penalties
in the amount of twice the maximum penalty under Exchange
Act Section 21B(b) for clearing agencies, security-based swap
dealers, and major security-based swap participants that
knowingly or recklessly evade or facilitate the evasion of
security-based swap regulations.18

E Asset-Backed Securities. The Dodd-Frank Act requires the
SEC and federal banking authorities to jointly prescribe, and
jointly enforce, regulations to require any securitizer to

12Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 763 to 764, 124 Stat. 1376
(July 21, 2010) (codi�ed in 15 U.S.C.A. §§ 78c-3, 78c-4, 78c-5, 78f, 78i, 78j-2, 78m,
78o-8, 78q-1, 8342 (2011)).

13Dodd-Frank Act § 975 (codi�ed in 15 U.S.C.A. §§ 78o(b)(4), 78o(c), 78o-3(b),
78o-4(a) to (e), 78q(a)(1)(i) (2011)).

14See, e.g., Dodd-Frank Act § 764 (codi�ed in 15 U.S.C.A. § 78o-10 (2011)).
15Dodd-Frank Act § 763 (codi�ed in 15 U.S.C.A. 78i(j) (2011)).
16Dodd-Frank Act § 763(a) (codi�ed in 15 U.S.C.A. § 78c-3(a)(1) (2011)).
17Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 763, 124 Stat. 1376 (July 21,

2010) (codi�ed in 15 U.S.C.A. § 78j-2(a) (2011)).
18Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 763, 124 Stat. 1376 (July 21,

2010) § 773 (codi�ed in 15 U.S.C.A. § 78u-2(f) (2011)).
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retain at least 5% of the credit risk for any asset.19 The SEC
was also charged with adopting rules (i) concerning the use
of representations and warranties for asset-backed securi-
ties,20 (ii) prescribing the registration statement required to
be �led by asset-backed securities issuers,21 and (iii) requir-
ing asset-backed securities issuers to perform a review of
underlying assets and disclose the nature of such review.22

E Municipal Securities. The Municipal Securities Rulemaking
Board (“MSRB”) is required to adopt rules for a new category
of SEC registrants: municipal securities advisers.23 The Act
also created an O�ce of Municipal Securities within the SEC
to administer rules for municipal securities brokers, dealers,
advisers and issuers, and to coordinate with the MSRB.24

E Executive Compensation. Changes to executive compensation
include, among other things:

E Section 951 requires issuers of securities covered by the
SEC's proxy solicitation rule to include a resolution in proxy
statements asking shareholders to vote on executive compen-
sation; however, the vote is not binding on the issuer.25 Sec-
tion 951 further requires that proxy statements include a
separate, non-binding resolution to approve “golden para-

19Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 763, 124 Stat. 1376 (July 21,
2010) § 941 (codi�ed in 15 U.S.C.A. § 78o-11 (2011)).

20Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 763, 124 Stat. 1376 (July 21,
2010) § 943 (codi�ed in a note to 15 U.S.C.A. § 78o-7 (2011)). In January 2011, the
SEC adopted rules related to representations and warranties in asset-backed securi-
ties o�erings. Disclosure for Asset-Backed Securities Required by Section 943 of the
Dodd-Frank Wall Street Reform and Consumer Protection Act, SEC Release No.
33-9175 (Jan. 20, 2011), available at http://www.sec.gov/rules/�nal/2011/33-9175.pdf.
Among other things, the rules require (a) securitizers of asset-backed securities to
disclose ful�lled and unful�lled repurchase requests, and (b) NRSROs to include in-
formation about representations and warranties in any report accompanying a credit
rating issued in connection with an o�ering of asset-backed securities. SEC Release
No. 33-9175.

21Dodd-Frank Act § 945 (codi�ed in 15 U.S.C.A. § 77g(d) (2011)).
22Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 945, 124 Stat. 1376 (July 21,

2010) (codi�ed in 15 U.S.C.A. § 77g(d) (2011)). In January 2011, the SEC adopted
rules requiring, among other things, that issuers of asset-backed securities perform a
review of underlying assets and disclose the nature of the review of assets and its
�ndings and conclusions. Issuer Review of Assets in O�erings of Asset-Baked Securi-
ties, SEC Release No. 33-9176 (Jan. 20, 2011), available at http://www.sec.gov/rules/�
nal/2011/33-9176.pdf.

23Dodd-Frank Act of 2010, § 975 (codi�ed in 15 U.S.C.A. § 78o-4(a)(1)(B) (2011)).
24Dodd-Frank Act of 2010, § 979 (codi�ed in 15 U.S.C.A. § 78o-4a (2011)).
25Dodd-Frank Act of 2010, § 951 (codi�ed in 15 U.S.C.A. § 78n-1 (2011)).
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chute” payments (i.e., payments to executive o�cers upon a
change in control of the company).26

E Section 954 requires issuers to adopt “clawback” policies al-
lowing the company, in the event of an accounting restate-
ment, to recover from current and former executive o�cers
any incentive-based compensation awarded in excess of what
would have been awarded to the executives had the �nancial
results originally been as restated.27

E Strengthening SEC Enforcement Authority. The Dodd-Frank Act
enhanced the SEC's enforcement authority in various ways,
including, for example, by:

E Extending liability for market manipulation and certain
short sales under Exchange Act Sections 9 and 10(a)(1) to all
securities except government securities (previously liability
under these sections was limited to “securities registered on
a national securities exchange”);28

E Establishing aiding and abetting liability for any person who
knowingly or recklessly provided substantial assistance to
another person in violation of the Securities Act, the Invest-
ment Company Act, and the Advisers Act, or any rules
promulgated pursuant to those Acts, to the same extent as
the person who committed the violation;29

E Granting the federal district courts extraterritorial jurisdic-
tion of an action or proceeding brought by the SEC or the
U.S. alleging a violation of the antifraud provisions of the
Securities Act, the Exchange Act, or the Advisers Act involv-
ing (i) signi�cant steps taken in the U.S. in furtherance of
the violation, even if the securities transaction occurs outside
the U.S. and involves only foreign investors; or (ii) conduct
outside the U.S. that has a “foreseeable substantial e�ect”
within the U.S.;30

E Authorizing the SEC to impose civil penalties in cease-and-

26Dodd-Frank Act of 2010, § 951.
27In January 2011, the SEC, pursuant to the Dodd-Frank Act, amended its rules

regarding shareholder approval of executive compensation and golden parachute
compensation. Shareholder Approval of Executive Compensation and Golden
Parachute Compensation, SEC Release No. 33-9178 (Jan. 25, 2011), available at htt
p://www.sec.gov/rules/�nal/2011/33-9178.pdf.

28Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 929L, 124 Stat. 1376 (July 21,
2010) (codi�ed in 15 U.S.C.A. §§ 78i(a)(1), 78j(a)(1) (2011)).

29Dodd-Frank Act of 2010, §§ 929M, 929N (codi�ed in 15 U.S.C.A. §§ 77o(b), 80a-
47(b), 80b-9(f) (2011)). Section 929O also clari�ed that for aiding and abetting li-
ability under the Exchange Act, which existed prior to the Dodd-Frank Act, the
knowledge element is satis�ed by recklessness. Dodd-Frank Act of 2010, § 929O (codi-
�ed in 15 U.S.C.A. § 78t(e) (2011)).

30Dodd-Frank Act of 2010, § 929P(b) (codi�ed in 15 U.S.C.A. §§ 77v(c), 78aa(b),
80b-9(f) (2011)).
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desist proceedings under Section 8A of the Securities Act
within the following limits: (a) a maximum penalty of $7,500
for a natural person or $75,000 for any other person for each
violative act or omission not involving fraud, deceit, manipu-
lation, or reckless disregard of a regulatory requirement; (b)
a maximum penalty of $75,000 for a natural person or
$375,000 for any other person for each violative act or omis-
sion involving “fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement”; and (c) a
maximum penalty of $150,000 for a natural person or
$725,000 for any other person for each violative act or omis-
sion (i) involving fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement and (ii) result-
ing directly or indirectly in substantial pecuniary gain to the
person committing the act or omission;31

E Changing the standard for the SEC to initiate cease-and-
desist proceedings under Securities Act Section 8A, Exchange
Act Section 21C, Investment Company Act Section 9, and
Advisers Act Section 203 from “willful” violations of the rele-
vant securities laws to direct violations or causing violations
of the relevant federal securities laws;32 and

E Providing for nationwide service of process for subpoenas to
compel testimony or the production of documents in any
judicial action or proceeding brought by the SEC.33

E Whistleblower Awards. Section 922 requires the SEC to pay an
award to eligible whistleblowers who provide original informa-
tion about a violation of the federal securities laws that leads to
a successful judicial or administrative action brought by the SEC
resulting in monetary sanctions (including penalties, disgorge-
ment, and interest) exceeding $1 million.34 The award may be no
less than 10% and no more than 30% of the monetary sanction.35

E Duties of Brokers, Dealers and Investment Advisers. Verging
into a hotly contested topic, Section 913 requires the SEC to
conduct a study, and issue rulemaking, regarding obligations of

31Dodd-Frank Act of 2010, § 929P(a) (codi�ed in 15 U.S.C.A. § 77h-1(g) (2011)).
32Dodd-Frank Act of 2010, (codi�ed in 15 U.S.C.A. §§ 77h-1(g), 78u-2(a)(2), 80a-

9(d)(1)(B), 80b-3(i)(1)(B) (2011)).
33Dodd-Frank Act of 2010, Pub. L. No. 111-203, § 929E, 124 Stat. 1376 (July 21,

2010) (codi�ed in 15 U.S.C.A. §§ 77v(a), 78aa(a), 80a-43, 80b-14(a) (2011)).
34Dodd-Frank Act of 2010, § 922 (codi�ed in 15 U.S.C.A. § 78u-6 (2011)).
35Dodd-Frank Act of 2010, § 922. In May 2011, the SEC adopted rules and forms

for the whistleblower program. SEC, Implementation of the Whistleblower Provisions
of Section 21F of the Securities Exchange Act of 1934, SEC Release No. 34-64545
(May 25, 2011), available at http://www.sec.gov/rules/�nal/2011/34-64545.pdf.
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brokers, dealers and investment advisers.36 It also speci�cally
authorizes the SEC to establish a �duciary duty standard for
brokers and dealers that provide “personalized investment
advice” to retail customers.37 As of this date, the SEC has not
adopted a rule implementing such a standard.

E Volcker Rule. Named after former Federal Reserve Chairman
Paul Volcker, the Volcker Rule, codi�ed in Section 619 of the
Dodd-Frank Act, generally prohibited banking entities and
nonbank �nancial companies supervised by the Federal Reserve
from (i) engaging in proprietary trading (i.e., trading as a
principal for the bank or nonbank �nancial company); or (ii)
acquiring or retaining any “equity, partnership, or other owner-
ship interest in” or sponsoring any hedge fund or private equity
fund.38

E SEC Rulemaking. The Dodd-Frank Act charged the SEC with
adopting rules on various topics, including, for example, credit
rating agencies, analysts, and their statements (Sections 932,
933, and 936); universal ratings symbols and assigned credit rat-
ings (Sections 938 and 939F); venture capital fund advisers (Sec-
tion 407); private fund advisers (Section 408); family o�ces (Sec-
tion 409); security-based swaps, dealers, major participants,
execution facilities, and repositories (Sections 761, 763, and 764);
asset-backed securities (Sections 941, 943, and 945); municipal
securities advisers (Section 975); the Volcker Rule (Section 619);
orderly liquidation of broker-dealers (Section 205); accredited
investors (Section 419); certain con�icts of interest (Section
621and 765); SRO rulemaking process (Section 916); whistle-
blower program (Section 924); Regulation D o�erings (Section
926); notice to missing security holders (Section 929W); short
sales (Section 929X); independent compensation committees (Sec-
tion 952); executive compensation disclosures (Section 953);
recovery of erroneously awarded compensation (Section 954); and
disclosure of hedging activities by employees and directors (Sec-
tion 955). As of the date of this writing, the SEC is less than

36Dodd-Frank Act § 913(b) (codi�ed in 15 U.S.C.A. § 78o note (2011)).
37Dodd-Frank Act § 913(g) (codi�ed in 15 U.S.C.A. §§ 78o, 80b-11 (2011)).
38Under Section 619(d), there are certain “permitted” activities excluded from

the Volcker Rule, including, for example, risk mitigating hedging activities in connec-
tion with a banking entity's positions, contracts or holdings. Dodd-Frank Act of 2010,
Pub. L. No. 111-203, § 619(d), 124 Stat. 1376 (July 21, 2010) (codi�ed in 12 U.S.C.A.
§ 1851 (2011)). In addition, banking entities may make and retain investments in
hedge funds or private equity funds they organized for the purpose of (a) establishing
the fund and providing su�cient initial equity for the fund, and (b) making a de mi-
nimis investment in the fund. Dodd-Frank Act of 2010.
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halfway through the process of implementing, by rulemaking,
the Dodd-Frank Act.39

§ US:28 Jumpstart Our Business Startups Act (JOBS Act)
The Jumpstart Our Business Startups (“JOBS” Act) was enacted on

April 5, 2012, with the stated purpose of “increas[ing] American job
creation and economic growth by improving access to the pubic capital
markets for emerging growth companies.”1 Unlike the Dodd-Frank
Act and SOX, which were aimed at increasing regulation of the secu-
rities markets to protect investors, the JOBS Act is designed to reduce
regulatory burdens for certain smaller companies (called “emerging
growth companies”) and indirectly stimulate job creation. For emerg-
ing growth companies, the JOBS Act removes some of the regulatory
burdens imposed by the Dodd-Frank Act and SOX. In addition to
reduced regulatory burdens for emerging growth companies, the JOBS
Act also makes the following notable changes to the federal securities
laws: (1) increased thresholds for public company reporting; (2) revi-
sions to rules relating to private o�erings; (3) increased ceiling for
small issue o�erings; and (4) a new exemption to registration for
crowdfunding transactions.

E Emerging Growth Companies. An “emerging growth company” is
an issuer that: (a) “had total annual gross revenues of less than
$1,000,000,000 . . . during the most recently completed �scal
year”; and (b) did not have its �rst sale of common equity securi-
ties pursuant to an e�ective registration statement under the Se-
curities Act on or before December 8, 2011.2 Emerging growth
companies have the option to be subject to the relaxed require-
ments discussed below for a period of up to �ve years.3

E Reduced registration requirements for emerging growth
companies include:

39Jesse Hamilton, Dodd-Frank Rules Slow at SEC After Court Cost-Bene�t Chal-
lenge, Bloomberg, March 6, 2012, available at http://www.bloomberg.com/news/2012-
03-06/dodd-frank-rules-slow-at-sec-after-court-cost-bene�t-challenge.html.

[Section US:28]
1Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., at Preamble

(2012) (enacted).
2Jumpstart Our Business Startups Act, § 101 (to be codi�ed at 15 U.S.C.A.

§§ 77b(a)(19), 78c(a)(80)) (e�ective Apr. 5, 2012).
3A company quali�es as an emerging growth company until the earliest of (i)

the last day of the Issuer's �scal year during which it had total annual gross revenues
of $1 billion; (ii) the date on which the issuer has issued more than $1 billion in non-
convertible debt during the prior three-year period; (iii) the date on which the issuer
becomes a “large accelerated �ler” (as de�ned in 17 C.F.R. § 240.12b-2); or (iv) the
last day of the issuer's �scal year following the �fth anniversary of the date of the
�rst sale of common equity securities pursuant to these provisions. Jumpstart Our
Business Startups Act, § 101(a) (to be codi�ed at 15 U.S.C.A. § 77b(a)(19) (e�ective
Apr. 5, 2012).
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a) Initial public o�ering registration statement for com-
mon equity securities need only contain two years of
audited �nancial statements, rather than three years of
audited �nancial statements required for other issu-
ers;4

b) Registration statements are not required to include
selected �nancial data (as described in 17 C.F.R.
§ 229.301) for any period prior to the earliest audited
period presented in its initial public o�ering;5 and

c) Prior to the initial public o�ering, a draft registration
statement may be �led with the SEC for review by the
SEC sta�, provided that a �nal registration statement
is publicly �led no later than 21 days prior to the date
on which the issuer conducts a road show.6

E Reduced reporting requirements for emerging growth
companies include that periodic reports and other reports
�led with the SEC are not required to include selected
�nancial data (as described in 17 C.F.R. § 229.301) for any
period prior to the earliest audited period presented in its
initial public o�ering.7

E Exemption from certain executive compensation related
requirements for emerging growth companies include:

d) Exemption from shareholder approval of executive
compensation requirements imposed by the Dodd-
Frank Act; and

e) Exemption from certain disclosure obligations regard-
ing executive compensation.8

E Exemption from accounting requirements for emerging
growth companies include:

a) Exemption from SOX requirement that a registered
public accounting �rm must attest to and report on the

4Jumpstart Our Business Startups Act, § 102(b)(1) (to be codi�ed at 15 U.S.C.A.
§ 77g(a)(2)) (e�ective Apr. 5, 2012).

5Jumpstart Our Business Startups Act, § 102(b)(1) to (2) (to be codi�ed at 15
U.S.C.A. §§ 77g(a)(2), 78m(a)) (e�ective Apr. 5, 2012).

6Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., § 106(a) (2012)
(to be codi�ed at 15 U.S.C.A. § 77f(e)) (e�ective Apr. 5, 2012). A “roadshow” is an “of-
fer (other than a statutory prospectus or a portion of a statutory prospectus �led as
part of a registration statement) that contains a presentation regarding an o�ering by
one or more members of the issuer's management” and includes discussion of the is-
suer, the issuer's management and/or the securities being o�ered. 17 C.F.R.
§ 230.433(h)(4).

7Jumpstart Our Business Startups Act, § 102(b)(1) to (2) (to be codi�ed at 15
U.S.C.A. §§ 77g(a)(2), 78m(a)) (e�ective Apr. 5, 2012).

8Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., § 102(a) (2012)
(to be codi�ed at 15 U.S.C.A. § 78n(i), 78n-1(e)(2)) (e�ective Apr. 5, 2012).
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issuer's internal control report and management's as-
sessment of the e�ectiveness of internal controls; and

b) Exemption from proposed PCAOB rules relating to
mandatory audit �rm rotation and a supplement to
audit reports wherein the auditor discusses and
analyzes the �nancial statements.9

E Relaxed rules regarding research and communications
include:

a) Broker-dealers, including those participating in the of-
fer of the emerging growth company's securities (i.e.,
underwriters), may publish and distribute research
reports on an emerging growth company with a pro-
posed o�ering, and those research reports will not be
considered an o�er for sale of the securities; and

b) Broker-dealers, including underwriters of the proposed
o�ering, may test the waters by having oral or written
communications with potential investors that are quali-
�ed institutional buyers or institutions that are accred-
ited investors to gauge interest in the o�ering either
prior to or following the �ling of a registration
statement.10

The Act also requires the SEC to conduct a study of the require-
ments under Regulation S-K to analyze the requirements
imposed therein and determine how they can be updated to “mod-
ernize and simplify the registration process and reduce the costs
and other burdens associated with these requirements for issuers
who are emerging growth companies.”11 The SEC is required to
report its �ndings and recommendations to Congress by October
2, 2012.12

E Increased Reporting Thresholds. Exchange Act Section 12(g)
provides that an issuer that exceeds a speci�ed total asset thresh-
old and has a class of equity securities held of record by a certain
number of shareholders must register that class of equity
securities.13 The Act amends Exchange Act Section 12(g):

9Jumpstart Our Business Startups Act, §§ 103–104 (to be codi�ed at 15 U.S.C.A.
§§ 7262(b), 7213(a)(3)(C)) (e�ective Apr. 5, 2012).

10Jumpstart Our Business Startups Act, § 105(a), (c) (to be codi�ed at 15 U.S.C.A.
§§ 77b(a)(3), 77e(d)) (e�ective Apr. 5, 2012).

11Jumpstart Our Business Startups Act, § 108 (e�ective Apr. 5, 2012).
12Jumpstart Our Business Startups Act, § 108.
13See 15 U.S.C.A. § 78l(g)(1)(A) (2010).
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E To codify the total asset threshold of $10 million, already
imposed by SEC regulation;14

E To increase the number of shares held of record requirement
from 750 total persons to either shares held of record by (a)
2,000 persons or (b) 500 persons who are not accredited
investors;15 and

E To revise the de�nition of “held of record” to exclude securi-
ties held by persons who received them pursuant to an em-
ployee compensation plan in transactions exempted from the
registration requirements of Securities Act Section 5 and
requires the SEC to revise its rules consistent with this
amendment.16

The Act also provides that the SEC must issue rulemaking to
exempt securities acquired through crowdfunding transactions
(discussed below) from the minimum shareholder threshold
count.17

E Private Placements. The JOBS Act makes two major changes to
the rules for private placement o�erings: (1) the removal of the
longstanding prohibition against general solicitation and general
advertising in connection with private placements; and (2) an
exemption from broker-dealer registration for persons that
maintain a platform for the sale, purchase or negotiation of
private placements.

E Privately o�ered securities under Rule 144A of the Securi-
ties Act and Rule 506 of Regulation D may be advertised and
o�ered to anyone, provided that: (a) for purposes of Rule
144A, the seller, or any person acting on the seller's behalf,
reasonably believes the actual buyers are quali�ed institu-
tional buyers; and (b) for purposes of Rule 506, the issuer
takes reasonable steps to ensure that the actual purchasers
are accredited investors.18

E The Act exempts from the broker-dealer registration require-
ments (i) any person that maintains a platform or mecha-
nism for the o�er, sale, purchase, or negotiation of Rule 506

14Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., § 501 (2012) (to
be codi�ed at 15 U.S.C.A. § 78l(g)(1)(A)) (e�ective Apr. 5, 2012); see also 17 C.F.R.
§ 240.12g-1.

15Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., § 501 (2012) (to
be codi�ed at 15 U.S.C.A. § 78l(g)(1)(A)) (e�ective April 5, 2012); see also 15 U.S.C.A.
§ 78l(g)(1)(A) (2010).

16Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., §§ 502 to 503
(2012) (statutory amendments e�ective Apr. 5, 2012, no deadline for related SEC
rulemaking).

17Jumpstart Our Business Startups Act, H.R. 3606, § 303 (e�ective upon SEC
rulemaking required by Dec. 31, 2012).

18Jumpstart Our Business Startups Act, H.R. 3606, § 201(a) (e�ective upon SEC
rulemaking required by July 3, 2012).
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securities, or the general advertising or solicitation of such
securities; or (ii) any person or any person associated with
that person that co-invests in such securities or provides
ancillary services with respect to such securities (such as
due diligence services).19 This exemption applies only if the
person (and any associated persons): (1) receive no compensa-
tion for the purchase or sale of the securities; (2) do not pos-
sess customer funds or securities in connection with the
purchase or sale of the securities; and (3) are not subject to
any statutory disquali�cation.20

E Small Issues. The JOBS Act requires the SEC to promulgate
rules to exempt from registration securities o�erings that satisfy
the following requirements:

E The aggregate o�ering amount for all securities o�ered or
sold during the prior 12 months on reliance on the exemp-
tion does not exceed $50 million (representing a ten-fold
increase from the previous exemption provided by Regula-
tion A for o�erings of $5 million during a 12-month period);

E The securities are publicly o�ered and sold;
E The issuer �les annual audited �nancial statements with the

SEC;
E The securities are equity securities, debt securities, or debt

securities convertible or exchangeable to equity securities,
including guarantees of such securities; and

E Any other requirements established by the SEC, including (i)
disquali�cation provisions; (ii) o�ering statement require-
ments; and (iii) periodic SEC �ling requirements about the
issuer's business operations, �nancial condition, corporate
governance principles, use of investor funds, and any other
matter the SEC determines appropriate.21

The SEC's rulemaking must also provide that securities issued
pursuant to this exemption are (a) not restricted securities, and
(b) subject to the civil liability provisions of Securities Act Sec-
tion 12(a)(2), which allows investors to sue for material misstate-
ments and omissions and to recover the amount of consideration
paid for the security, less any income received, or damages if the
investor no longer holds the security.22 In addition, issuers may
solicit interest in such o�erings prior to the �ling of any o�ering
statement with the SEC subject to conditions to be established

19Jumpstart Our Business Startups Act, H.R. 3606, § 201(c) (to be codi�ed at 15
U.S.C.A. § 77d(b)) (statutory amendments e�ective Apr. 5, 2012, SEC rulemaking
required by July 3, 2012).

20Jumpstart Our Business Startups Act, H.R. 3606, § 201(c).
21Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., § 401(a) (2012)

(to be codi�ed at 15 U.S.C.A. § 77c(b)(2)) (e�ective upon SEC rulemaking).
22Jumpstart Our Business Startups Act, H.R. 3606, § 401(a).
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by the SEC via rulemaking.23 The Act does not set a deadline for
SEC rulemaking regarding this exemption. The Act also provides
that securities issued pursuant to this exemption are subject to
state Blue Sky laws unless the securities are sold (i) on a national
securities exchange or (ii) only to quali�ed purchasers.24

E Crowdfunding. Crowdfunding generally refers to the practice of
raising capital, often through the internet, from many investors
who typically invest a relatively small amount of money. The
JOBS Act creates a new registration exemption for crowdfunding
transactions under the following circumstances:

E The aggregate amount sold to all investors by the issuer is
no more than $1 million in the prior 12 months;

E The transaction is conducted through a broker or funding
portal25 that:

a) Registers with the SEC as a broker-dealer or funding
portal;

b) Is a member of any applicable self-regulatory organiza-
tion;

c) Provides disclosures and investor education materials,
as the SEC, by rule, determines appropriate;

d) Ensures that each investor (i) reviews investor educa-
tion information, (ii) positively a�rms that the investor
understands the risk of loss of the entire investment
and that the investor can sustain the loss, and (iii)
answers questions demonstrating the investor's under-
standing of certain risks;

e) Takes measures to reduce the risk of fraud as estab-
lished by the SEC via rulemaking, including obtaining
background information and conducting regulatory his-

23Jumpstart Our Business Startups Act, H.R. 3606, § 401(a).
24Jumpstart Our Business Startups Act, H.R. 3606, § 401(b) (to be codi�ed at 15

U.S.C.A. § 77r(b)(4)(D)) (e�ective Apr. 5, 2012).
25The JOBS Act created a new registered securities entity called a funding portal.

The Act de�nes a funding portal as a person acting as an intermediary for the o�er or
sale of crowdfunding securities for the account of others that does not: (a) provide
investment advice or recommendations; (b) solicit purchases or sales of securities on
its portal; (c) compensate persons for such solicitation; (d) handle, hold, possess or
manage investor funds or securities; and (e) engage in other proscribed activates as
the SEC, by rule, establishes. Jumpstart Our Business Startups Act, H.R. 3606,
§ 304(b) (to be codi�ed at 15 U.S.C.A. § 78c(a)(80)) (e�ective Apr. 5, 2012). The SEC is
required to issue rulemaking to exempt, conditionally or unconditionally, registered
funding portals from the broker-dealer registration requirement, so long as the fund-
ing portal is: (i) subject to the examination, enforcement, and rulemaking authority of
the SEC; (ii) a member of a registered national securities association; and (iii) subject
to any other requirements imposed by the SEC in its rulemaking. Jumpstart Our
Business Startups Act, H.R. 3606, § 304(a) (e�ective upon SEC rulemaking required
by Dec. 31, 2012).
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tory checks of each o�cer, director and person holding
more than 20% of the outstanding equity of the issuer;

f) Makes available to the SEC and investors certain infor-
mation (e.g., issuer �nancial statements,26 the target of-
fering amount and deadline for reaching the target, and
the price of the securities or method for determining
said price) no later than 21 days prior to the �rst day
the securities are sold to any investor;

g) Ensures that o�ering proceeds are provided to the is-
suer only when the aggregate capital raised equals or
exceeds the target o�ering amount and that investors
may cancel their investments;

h) Makes e�orts to determine that no investor exceeds
speci�ed investment limits in a 12-month period; and

i) Takes steps, as established by the SEC via rulemaking,
to protect the privacy of investor information;

j) The aggregate amount sold to any investor by an issuer
does not exceed certain aggregate limits during the prior
12 months; and

E The issuer (de�ned to include the person or entity that o�ers
or sales a security pursuant to the crowdfunding exemption
and any director, partner, principal executive o�cer,
principal �nancial o�cer, or principal accounting o�cer of
such person or entity):

a) Files certain information (e.g., the names of o�cers
and directors, the target o�ering amount and deadline
for reaching the target, and the price of the securities
or the method of determining the price) with the SEC
and makes that information available to investors;

b) Does “not advertise the o�ering, except for notices
which direct investors to the funding portal or broker”;

c) Does not compensate, directly or indirectly, any persons
for promoting the o�ering through the funding portal
or broker-dealer without taking steps to be determined

26The nature and extent of �nancial information required to be �led with the
SEC and disclosed to investors by an issuer in a crowdfunding transaction is
determined by the target o�ering amount. The Act takes a sliding scale approach
such that o�erings with smaller target o�ering amounts require less detailed �nancial
information and o�erings with larger target o�ering amounts require more detailed
�nancial information. For example, if the target o�ering amount is $100,000 or less,
the issuer is only required to provide its income tax returns for the most recently
completed year (if any) and �nancial statements of the issuer certi�ed by the principal
executive o�cer of the issuer. Jumpstart Our Business Startups Act, H.R. 3606,
112th Cong., § 302(b) (2012) (to be codi�ed at 15 U.S.C.A. § 77d-1(b)(1)(D)) (e�ective
Apr. 5, 2012, related rulemaking by the SEC required by Dec. 31, 2012). If the target
o�ering amount greater than $500,000, the issuer must provide audited �nancial
statements. Jumpstart Our Business Startups Act, H.R. 3606, § 302(b).

§ US:28 International Securities Regulation

US-38



by the SEC to ensure that the recipient discloses such
compensation;

d) Files with the SEC, at least annually, and provides to
investors “reports of the results of operations and
�nancial statements of the issuer,” as the SEC deems
appropriate through rulemaking;

e) Is organized under the laws of the U.S.;
f) Is not required to �le reports pursuant to Section 13 or

Section 15(d) of the Exchange Act;
g) Is not an investment company or excluded from the

de�nition of investment company under the Invest-
ment Company Act; and

h) Is not disquali�ed from participating in such o�erings
due to certain bars imposed by regulatory agencies,
certain �nal orders of regulatory agencies based on
fraud violations; convictions for any felony or misde-
meanors in connection with securities sales or �lings;
or disquali�ed under regulations to be issued by the
SEC.27

Investors in crowdfunding securities have a private right of action for
damages under Section 12(b) and Section 13 of the Securities Act for
material misstatements and omissions, unless the defendant can show
that it “did not know, and in the exercise of reasonable care could not
have known” of the misstatement or omission.28 Crowdfunding securi-
ties are restricted securities and cannot be transferred during the
one-year period from the date of purchase, except to the issuer, to an
accredited investor, as part of a SEC-registered o�ering, and to a fam-
ily member or in connection with death or divorce.29 Crowdfunding of-
ferings are generally exempt from state registration, documentation
and o�ering requirements, but are subject to state regulatory actions
based on fraud and/or unlawful conduct by the broker-dealer or fund-
ing portal in connection with crowdfunding transactions.30 The Act

27Jumpstart Our Business Startups Act, H.R. 3606, § 302(a) to (d) (to be codi�ed
at 15 U.S.C.A. §§ 77d(6), 77d-1(a), (b), (f)) (statutory amendments immediately e�ec-
tive and SEC rulemaking required to e�ectuate statutory requirements by Dec. 31,
2012).

28Jumpstart Our Business Startups Act, H.R. 3606, § 302(b) (to be codi�ed at 15
U.S.C.A. § 77d-1(c)) (e�ective Apr. 5, 2012).

29Jumpstart Our Business Startups Act, H.R. 3606, § 302(b) (to be codi�ed at 15
U.S.C.A. § 77d-1(e)) (e�ective Apr. 5, 2012).

30Jumpstart Our Business Startups Act, H.R. 3606, § 305(b) (e�ective Apr. 5,
2012).
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requires the SEC to issue rules to e�ectuate the crowdfunding provi-
sions within 270 days of enactment.31

On April 18, 2012, the SEC posted a notice soliciting public com-
ments on the SEC's rulemaking and reporting responsibilities under
the JOBS Act.32 Whether the SEC, which is still in the midst of
promulgating the many rules required by the Dodd-Frank Act, will be
able to meet any of the deadlines for rulemaking set forth in the
JOBS Act remains to be seen.

In broader sense, only time will tell whether the JOBS Act is a one-
shot de-regulation step or the beginning of a trend towards decreased
regulation of the securities industry.

31Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., § 302(c) (2012)
(e�ective Apr. 5, 2012).

32SEC, Public Comments on SEC Regulatory Initiatives Under the JOBS Act
(Apr. 18, 2012), available at http://www.sec.gov/spotlight/jobsactcomments.shtml.
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§ US:101 Dodd-Frank Act of 2010—Enhanced SEC
enforcement authority

The Dodd-Frank Act enhanced the SEC's enforcement authority in
various ways, including, for example, by:

E Extending liability for market manipulation and certain short
sales under Exchange Act Sections 9 and 10(a)(1) to all securities

§ US:101Securities Regulation in the United States
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except government securities (previously liability under these
sections was limited to securities registered on a national securi-
ties exchange);1

E Granting the federal district courts extraterritorial jurisdiction of
an action or proceeding brought by the SEC or the U.S. alleging
violation of the antifraud provisions of the federal securities laws
involving (i) signi�cant steps taken in the U.S. in furtherance of
the violation, even if the securities transaction occurs outside the
U.S. and involves only foreign investors; or (ii) conduct outside
the U.S. that has a “foreseeable substantial e�ect” within the
U.S.;2

E Changing the standard for the SEC to initiate cease and desist
proceedings under Securities Act Section 8A, Exchange Act Sec-
tion 21B(a), Investment Company Act Section 9(d)(1), and Advis-
ers Act Section 203(i)(1) from “willfully” violating the relevant se-
curities laws (or rules or regulations thereunder) to simply any
person who is violating, has violated, or is or was a cause of any
violation of the federal securities laws or rules or regulations
thereunder;3 and

E Providing for nationwide service of process for subpoenas to
compel testimony or the production of documents in any judicial
action or proceeding brought by the SEC.4

§ US:102 Dodd-Frank Act of 2010—Civil litigation
The Dodd-Frank Act also addressed certain civil litigation issues.

Among other things, the Act:
E Authorized private investors to bring causes of action against

credit rating agencies, provided that the complaint states with
“particularity facts giving rise to a strong inference that the
credit rating agency knowingly or recklessly” failed to conduct a
reasonable investigation or failed to obtain reasonable veri�ca-
tion of the facts;1 and

E Authorized whistleblowers who were discharged, demoted,
suspended, threatened, harassed or otherwise discriminated
against because they provided information to the SEC or
otherwise assisted the SEC to bring a cause of action against
their employers in a federal district court and to obtain relief
including reinstatement of employment position, two times the
amount of back pay owed plus interest and costs of litigation
(e.g., reasonable attorneys' fees).2



[Section US:101]
1Dodd-Frank Act, § 929L, 124 Stat. at 1861.
2Dodd-Frank Act, § 929P(b), 124 Stat. at 1864.
3See Dodd-Frank Act, 124 Stat. at 1862–64.
4Dodd-Frank Act, § 929E, 124 Stat. at 1853.

[Section US:102]
1Dodd-Frank Act, § 933, 124 Stat. at 1884.
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§ US:194 Civil and Criminal Liability; Shareholders' Rights—
Securities Act Section 11

Section 11 of the Securities Act declares that if a person acquires a
security that is the subject of a registration statement that contained
a material misstatement or omission at the time it became e�ective,
then that person may recover his or her losses in that regard from:

(1) every person who signed the registration statement;
(2) every person who was a director or partner in the issuer at

the time the materially false portion of the registration statement
was �led;
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(3) every person who, with his or her consent, was named in the
registration statement as being or about to become a director or
partner in the issuer;

(4) every accountant, engineer, appraiser, or other similar profes-
sional who, with his or her consent, was named as preparing or
certifying any part of the registration statement, if that part
contains the materially false portion; and

(5) every underwriter of the security involved.1

Under Section 11(e), the damages payable by the defendant equals
the di�erence between the amount paid for the security by the buyer
(provided that this price does not exceed the price at which the issuer
o�ered the security to the public) and the value of the security at the
time the buyer �led the lawsuit or the price at which the buyer sold
the security.2

Anyone who acquires a security pursuant to a registration state-
ment may employ Section 11 to protect his or her rights (i.e., purchas-
ers in a primary distribution and, with proper proof, purchasers in
the secondary market may use Section 11). As with Section 12, Sec-
tion 11 imposes strict liability on defendants, and the plainti� need
not prove that he or she relied upon the material misrepresentations
or omissions or that the defendants knew of them, although a plainti�
who knows of the material misstatement or omission may not sue for
damages.3

Defendants may avoid liability under Section 11 in several ways.
First, of course, they may prove that no material misstatement or
omission existed or that the plainti� knew of any such misstatement
or omission. Second, under Securities Act Sections 11(b)(1) and
11(b)(2), anyone other than the issuer may avoid liability by proving
that he or she resigned or tried to resign from every o�ce, capacity, or
relationship described in the registration statement in protest over
the misstatement or omission, and either (i) advised the SEC to that
e�ect or (ii) the registration statement took e�ect without his or her
knowledge and that, upon learning of the e�ectiveness of the registra-
tion statement, the person promptly advised the SEC and the public
to that e�ect.4 Third, Section 11(b)(3) allows all defendants other than
the issuer to avoid liability by proving that they made a reasonable
investigation (the “due diligence” defense) of the registration state-
ment and believed that it contained no material misstatement or

[Section US:194]
115 U.S.C.A. § 77k(a) (2010).
215 U.S.C.A. § 77k(e).
3See 15 U.S.C.A. § 77k(e); In re Thornburg Mortg., Inc. Securities Litigation,

824 F. Supp. 2d 1214, 46-7 (D.N.M. 2011) (memorandum opinion).
415 U.S.C.A. § 77k(b)(1) to (2).
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omission.5 Section 11(b)(3) also allows experts such as accountants,
engineers, and appraisers to avoid liability by showing either that, af-
ter reasonable investigation, they believe that the materials they
provided contain no material misstatement or omission or that the
materials attributed to them do not fairly represent their statements
as experts.6

Securities Act Section 13 generally requires buyers of securities to
bring suit for violations of Section 11 within one year of the date that
they discovered the untrue statement, and in no event more than
three years after the date of the public o�ering of the security.7

Under Securities Act Section 15, controlling persons of businesses
liable under Section 11 face the same liability as the company or
other entity controlled unless the controlling person did not know and
reasonably could not have known of the facts triggering liability.8

§ US:195 Civil and Criminal Liability; Shareholders' Rights—
Other express provisions

Various other sections of the federal securities laws also grant
recovery rights and impose monetary liabilities. For example,
Exchange Act Section 9(f) expressly imposes liability on anyone who
manipulates security prices and describes the measure of damages.1

Exchange Act Section 16(b) speci�cally allows issuers to recover short-
swing pro�ts realized by o�cers, directors, and large shareholders,2

and Exchange Act Section 18 imposes on anyone who makes or causes
to be made a false �ling under the Exchange Act, liability to anyone
who bought a security at a price a�ected by that �ling, to the extent
of the buyer's damages in that regard.3 In the JOBS Act, Congress
created an express remedy for buyers in crowdfunding transactions
similar to liability under Securities Act Section 12(a)(2), as discussed
above.4

515 U.S.C.A. § 77k(b)(3).
615 U.S.C.A. § 77k(b)(3) (2010).
715 U.S.C.A. § 77m. Several courts have concluded that SOX's statute of limita-

tions provisions do not extend to claims under Section 11 because Section 11 does not
require proof of fraud. See In re Alstom SA, 406 F. Supp. 2d 402, 429, Fed. Sec. L.
Rep. (CCH) P 93656 (S.D. N.Y. 2005); In re FirstEnergy Corp. Securities Litigation,
316 F. Supp. 2d 581, 601 (N.D. Ohio 2004).

815 U.S.C.A. § 77o(a).

[Section US:195]
115 U.S.C.A. § 78i(f).
215 U.S.C.A. § 78p(b).
315 U.S.C.A. § 78r (2010).
4Jumpstart Our Business Startups Act, H.R. 3606, 112th Cong., §§ 302(b) (2012)

(to be codi�ed 15 U.S.C.A. §§ 77d-1(c)) (e�ective Apr. 5, 2012).
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