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THE NEW LOAN COMPENSATION RULES, CORDRAY’S 
(RE)NOMINATION, CHICAGO, AND AN SEC-CFPB COLLABORATION? 

     
1.         This past Sunday, the CFPB published the final rules regarding the compensation and 
qualification of mortgage loan originators, the use of mandatory arbitration clauses in mortgage 
agreements and the financing of credit insurance premiums.  As set forth below, these new rules will be a 
beast to deal with administratively.  Here are the highlights of the new rules, which are fully analyzed at 
www.cfpaguide.com:  
 

Loan Originator Compensation Rules 
 

What the loan originator compensation rules prohibit: 
 

• They affirm and clarify prior rules stating that mortgage loan originators cannot be paid based 
upon any loan terms other than the principal amount of the loan. 

• They prohibit the use of proxies for loan terms.  Proxies are defined as factors which consistently 
vary with a transaction term over a significant number of transactions which the loan originator 
has the ability to add, delete or modify when originating loans. 

• They prohibit “pricing concessions” (reductions in loan originator compensation to offset costs 
relating to changes in loan terms), but adjustments to defray unexpected changes in settlement 
costs are permitted. 

• They retain existing prohibitions against individual mortgage brokers receiving compensation from 
both borrowers and lenders for the same loan transaction. 
 

What the loan originator compensation rules permit: 
 

• Lenders and brokers may pay the loan originator’s employees bonuses or make contributions to 
retirement and profit-sharing plans based on the terms of loans generated by multiple originators, 
subject to certain requirements. 

• Mortgage brokers may pay employees commissions, provided that the commissions are not 
based on the terms of loans originated by the employees. 
 

What loan originator compensation rules clarify: 
 

• A “term of a transaction” is “any right or obligation of the parties to a credit transaction,” which 
encapsulates not only higher interest rates or fees, but also necessities to the transaction, such 
as the purchase of title insurance (for which, for example, compensation could be paid when such 
insurance is purchased from an affiliate of the lender or broker). 
 

Other interesting things: 
 

• The CFPB elected to not finalize a proposed rule that would have prohibited borrowers from 
paying up front costs and fees in transactions in which the loan originator was not compensated 
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by the borrower unless the loan originator also offered the borrower a loan without such points 
and fees (a “zero-zero alternative”). 
 

Loan Originator Qualification Rules 
 

• Loan originators must ensure that their employees who originate loans are licensed or registered 
under the S.A.F.E. Act or applicable state law.  Loan originator employers whose employees are 
not required to be so licensed, such as banks and nonprofit organizations, are required to ensure 
that their loan originator employees meet character, fitness and criminal background standards 
similar to those of the S.A.F.E. Act and they must provide appropriate training to such 
employees.  The rule also requires loan originators to provide their Nationwide Mortgage 
Licensing System and Registry (NMLSR) unique identifiers on all loan documents. 
 

Prohibitions Against Mandatory Arbitration and Insurance Premium Financing 
 

• The rule prohibits the use of mandatory arbitration clauses in agreements for residential mortgage 
loans or home equity lines of credit, as well as provisions barring consumers from filing lawsuits 
for violations of federal law.  The rule also prohibits the financing of premiums or fees for credit 
insurance. 
 

2.         Yesterday, President Obama nominated Richard Cordray to another term as the Director of the 
CFPB.  During his introduction of Director Cordray, President Obama made it clear that he would like the 
House and Senate to quickly confirm Director Cordray.  As some of you may recall, President Obama 
appointed Director Cordray as the Director while the Senate was not in session last year – which is called 
a recess appointment.  I do not know if there will be a filibuster with respect to this nomination, but the 
filibuster reform that Senators Reid and McConnell proposed will make it difficult, if not impossible, for the 
Senate to filibuster non-Cabinet nominees.  The Director of the CFPB is not an official Cabinet level 
position.  Cordray’s current term ends on December 31, 2013 and it will be interesting to see if there is 
another filibuster.  Rumor has it that Director Cordray plans to run for Governor of Ohio, so he may not be 
long for the Direction position anyway.  Speaking of Director Cordray’s recess appointment, the federal 
court of appeals (DC Circuit) issued a ruling today stating that President Obama’s act of appointing 
Directors to head the National Labor Relations Board during a Senate recess was unconstitutional.  What 
does this mean for Director Cordray?  Well, nothing for now as the White House has stated that it will 
appeal the decision to the United States Supreme Court as Presidents have a long history of making 
recess appointments.  In any event, the appeal will stay the DC Circuit’s decision.  And even if the 
Supreme Court upholds the DC Circuit’s decision, it is hit or miss as to whether the CFPB’s actions and 
rule making under Cordray will be invalidated or voided.  As for now, expect the CFPB to continue to be 
active. 
 
3.         I have not seen any action by the City Council in Chicago, IL concerning the City’s partnership 
with the CFPB even though it was reported that the City Council would pass legislation that would 
facilitate the partnership between the CFPB and City of Chicago.  The City of Chicago, however, recently 
passed legislation concerning the regulation of debt collectors. 
 
4.         And finally, what is a weekly report without some gossip?  As reported by some of my partners in 
our Washington D.C. office, a recent Bloomberg article suggests that the CFPB may have an interest in 
addressing Americans’ retirement savings.  Director Cordray indicated that the CFPB is looking at 
whether it can play a role with respect to retirement savings.  There is some speculation that the CFPB 
could use its “Office for Older Americans” as a vehicle to play a role in the retirement markets.  There are 
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no formal proposals or requests for comment from the CFPB at this point.  My main question is whether 
the CFPB will be careful about encroaching upon the SEC’s domain with respect to retirement savings 
that are securities subject to the SEC’s jurisdiction.  The CFPA clearly states that the CFPB does not 
have jurisdiction over matters within the SEC’s jurisdiction.  That clear line may become a slippery slope, 
however, if companies help out the CFPB by combining business units whereby some business units are 
subject to CFPB jurisdiction and other business units are subject to  SEC jurisdiction.  But there may be 
no need to be concerned about the demarcation of business units subject to the SEC and CFPB 
jurisdiction.  Why?  As we all know from our prior updates, the CFPB has no problem with engaging in a 
joint enforcement actions with other federal agencies and state agencies.  Do not be shocked if we see a 
CFPB SEC joint enforcement action in the near future.  After all, Director Cordray and Mary Jo White 
were officially nominated as the heads of these respective organizations on the same day.  Maybe they 
discussed a joint collaboration during the nomination party after the press conference.   

http://www.sutherland.com/

