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THE FTC CRITICIZES BANKS REGARDING DEBT COLLECTION AND 
THE EFFECT OF THE ELEVENTH CIRCUIT’S HOLDING IN EVANS V. 
STEPHENS ON PRESIDENT OBAMA’S RECESS APPOINTMENT OF 
RICHARD CORDRAY

 
1. This week, the Federal Trade Commission released a comprehensive report on the debt 

buying industry that was based in part on its study of over five thousand debt portfolios with a face value 
of over $143 billion.  Although the Commission acknowledged limitations of the study, such as the 
exclusion of small debt buyers from the study and the lack of a direct assessment of the accuracy of 
information obtained by debt buyers in collection efforts, it expressed consumer protection concerns over 
the amount and sufficiency of information provided by creditors to debt buyers. 
 

The Commission noted that although debt buyers generally obtain enough information from 
selling creditors to complete and send “validation notices” to consumers as required by the Fair Debt 
Collection Practices Act, such information is generally provided “as-is,” with only rare references to 
consumer disputes or the existence of debts for which collection lawsuits may be time-barred.  The 
Commission also found that debt sellers generally provide little underlying documentation for the 
purchased debt – 87% of the debt reviewed by the Bureau was sold with no documentation provided at all 
– and restrict the access of debt buyers to such documentation by limiting the number of documents that 
can be obtained at no cost and the amount of time after the sale to obtain such documents.  Further, 
none of the contracts imposed duties on selling creditors to notify consumers that their debts had been 
sold. 

 
The Commission emphasized that such information problems create “significant consumer 

protection concern[s],” noting that three million of the purchased debts reviewed in the study were 
disputed by consumers.  As the Commission continues to address debt collection issues, as it did in its 
action against Asset Acceptance, LLC for collection of time-barred debt in 2012, and as the Bureau 
begins examination of certain debt collectors pursuant as “larger participants of a market for other 
consumer financial products and services,” creditors may find themselves under greater regulatory 
scrutiny with respect to debt selling. 
 

2. By now you have been bombarded with client alerts and articles about how the DC 
Circuit's decision in Canning v. Nat'l Labor Relations Bd. may affect President Obama’s recess 
appointment of CFPB Director Richard Cordray.  While most of these alerts and articles have focused on 
the Canning decision, they have paid little attention to the Eleventh Circuit Court of Appeals' 2005 
decision in Evans v. Stephens.1  The Evans decision addresses the same issue concerning the 
constitutionality of recess appointments, but reaches an opposite holding.  Unlike the Canning decision, 
the Evans Court held that intrasession recess appointments are not unconstitutional and recess 
appointments are not unconstitutional even when the vacancy leading to the recess appointment 

                                                           
1 387 F.3d 1220 (11th Cir. 2005). 
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occurs while the Senate is in session.  Thus, Director Cordray’s recess appointment would not be 
unconstitutional under Evans. 

 
Canning does not overrule Evans and Evans is the law of the Eleventh Circuit.  The United States 

Supreme Court will likely consider the Evans decision when it analyzes the constitutionality of the recess 
appointments that President Obama made that are the subject of the Canning case.  Even if the Supreme 
Court adopts the reasoning in Canning, in whole or in part, the actions taken by the CFPB (rulemaking, 
enforcement, supervision, signing of MOUs) during Director Cordray’s tenure may nonetheless be 
deemed valid if: (1) these actions could have been taken by the CFPB without a constitutionally appointed 
Director; or (2) the Supreme Court holds that the “de facto officer” doctrine applies.  The de facto officer 
doctrine “confers validity upon acts performed by a person acting under the color of official title even 
though it is later discovered that the legality of that person's appointment to office is deficient.”2 
 

For those of you who prefer highlights and do not want to read supporting analysis, you can stop 
reading now as you have the Cliffs Notes version of what you need for a discussion on this issue at your 
next cocktail party.  For those of you who want to read an analysis of the Evans and Canning decisions 
and how they affect Director Cordray, continue reading.  You can also read all of the prior updates at 
http://www.cfpaguide.com/weeklyupdates/. 
 
The Evans Decision (Eleventh Circuit) and Director Cordray 
 

In the Evans case, the Eleventh Circuit held that President George W. Bush’s recess appointment 
of a federal appeals court judge was not unconstitutional notwithstanding that the appointment was an 
intrasession recess appointment and the vacancy that caused the recess appointment occurred before 
the recess. 

 
The Eleventh Circuit held that intrasession recess appointments are not unconstitutional for three 

reasons: 
 
1. A recess period does not have a prescribed minimum period of time (in that case, the 

time period was eleven days.) 
 
2. “[T]he text of the Constitution does not differentiate expressly between inter and 

intrasession recesses for the Recess Appointments Clause.” 
 
3. “Twelve Presidents have made more than 285 intrasession recess appointments of 

persons to offices that ordinarily require consent of the Senate.” 
 
The Eleventh Circuit also held that the vacancy causing the recess appointment does not need to 

“happen” during the recess for three reasons: 
 
1. The Eleventh Circuit interpreted the portion of the Recess Appointments Clause that 

states “Vacancies that may happen during the Recess” to mean that the President has 
the power to appoint a person whenever a vacancy “happens” to exist irrespective of 
when the vacancy actually occurred. 

 

                                                           
2 Ryder v. United States, 515 U.S. 177 (1995);  Nguyen v. United States, 539 U.S. 69 (2003). 
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2. Recess appointments have historically been made when the vacancies occurred while 
the Senate was in session and the Senate never objected to the appointments on that 
ground. 

 
3. Prohibiting the President from making recess appointments arising out of vacancies that 

occurred while the Senate was in session “contradicts what we understand to be the 
purpose of the Recess Appointments Clause: to keep important offices filled and the 
government functioning.” 

 
If the Supreme Court agrees with the Eleventh Circuit’s analysis, then Director Cordray’s recess 

appointment will be not be deemed unconstitutional.3 
 

The Canning Decision (DC Circuit) and Director Cordray 
 
The DC Circuit’s holding in Canning is the opposite:  Intrasession recess appointments are 

unconstitutional and the vacancy must “happen” or occur during an intersession recess in order to be 
deemed constitutional.  Even if the Supreme Court adopts the Canning analysis or some variation 
thereof, many of the rules and regulations that the CFPB has implemented may nonetheless remain valid, 
although the validity of the enforcement of these rules under Cordray may be questioned.  Keep in mind 
the unique circumstances that the DC Circuit faced in Canning: 

 
• The Administrative Law Judge held that the respondent violated certain rules of the National 

Labor Relations Act. 
 

• The respondent filed a petition or appeal to the National Labor Relations Board. 
 

• In order to issue a valid opinion on a petition or appeal, a quorum of three person panel 
comprised of NLRB board members must affirm or overrule the ALJ's decision.  
 

• The NLRB board unanimously affirmed the ALJ's decision. 
 

• Two of the three Board members who made the decision, however, were intrasession recess 
appointments and the vacancies occurred before the recess.  Therefore, the recess appointments 
were unconstitutional and the NLRB never had the required quorum and the panel’s decision was 
not valid. 

 
Thus, the prerequisite for a valid NLRB decision was a quorum of three NLRB panelists.  Similarly, 

the validity of the CFPB rules and other acts under Cordray will likely be determined by analyzing whether 
a constitutionally appointed Director was a necessary prerequisite to finalize rules, implement the rules, 
enforce the rules, or execute the documents that Director Cordray has signed on behalf of the CFPB.  
Given that the CFPB had the express authority, before Director Cordray’s recess appointment, to enforce 
several previously existing federal statutes that were transferred to the CFPB, the CFPB’s acts pursuant 

                                                           
3 Although the Supreme Court denied certiorari the Evans case, now former Justice Stevens said the 
following in connection with the denial of certiorari:  “it would be a mistake to assume that our disposition 
of this petition constitutes a decision on the merits of whether the President has the constitutional 
authority to fill future Article III vacancies, such as vacancies on this Court, with appointments made 
absent consent of the Senate during short intrasession ‘recesses.’”  544 U.S. 942 (2005). 
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to the transferred statutes may be safe from being deemed as invalid.  There is no clear cut answer, 
however, to the question of whether  a constitutionally appointed Director was a prerequisite for the 
enforcement of all of the new laws (that were not transferred) that the CFPB enforces.     

 
The De Facto Officer Doctrine May Trump Canning 

 
The de facto officer doctrine “confers validity upon acts performed by a person acting under the color 

of official title even though it is later discovered that the legality of that person's appointment to office is 
deficient.”4  This doctrine allows an appellate court to affirm the validity of the acts “when there is a 
‘merely technical’ defect of statutory authority.”  The Supreme Court has held that it is beyond the realm 
of a “‘merely technical’ defect” and the de facto officer doctrine does not apply in situations where the 
judges in question were never statutorily authorized to hear the cases that they heard.5  For example, the 
de facto officer doctrine did not apply, and therefore could not validate, a decision by a three judge 
appellate court panel when the panel should have been comprised of Article III judges, but one of the 
panelists was not an Article III judge.6  

 
So what does this mean for Director Cordray?  Was his recess appointment something beyond the 

scope of a “‘merely technical’ defect” of President Obama’s authority to make recess appointments?  
Maybe not.  The United States Supreme Court in Ex Parte Ward7 denied a petition for a writ of habeus 
corpus and held that judicial decision was valid notwithstanding that the Article III Judge who made the 
decision was a recess appointment and the judicial vacancy occurred while the Senate was in session.  
Under the de facto officer doctrine, the judge’s decisions were not disturbed. 

 
Oddly, the DC Circuit in Canning did not even address the de facto officer doctrine.  In any event, the 

bottom line is that while it interesting to speculate about Director Cordray’s future and the CFPB’s rules, I 
believe that the CFPB rules are here to stay and companies must continue to prepare for examinations, 
investigations and enforcement actions.  

 
   

                                                           
4 The doctrine has primarily been applied in situations where someone attempts to void a judicial decision 
because at least one of the judges was not properly assigned to hear a case.  Ryder v. United States, 515 
U.S. 177 (1995);  Nguyen v. United States, 539 U.S. 69 (2003). 
5 Nguyen v. United States, 539 U.S. 69 (2003). 
6 Id. 
7 173 U.S. 452  (1899). 
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