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Legislation 
 

House May Hold Hearings on a Possible Adviser SRO (IA) 
 
8.26.2009 It has been reported that the U.S. House Financial Services Committee may hold a hearing in 
October 2009 on whether the investment adviser industry should have a self-regulatory organization 
(SRO). Other proposals affecting the advisory industry would likely be taken up at that hearing. Financial 
Industry Regulatory Authority (FINRA) in the recent past has called for SRO oversight of investment 
advisers. Securities and Exchange Commission (SEC) officials have also discussed the concept in 
speeches.  
  
Regulatory Reform for OTC Derivatives Delivered to Congress (HF, IA & MF)
 
8.11.2009 The Obama Administration delivered legislative language to Congress focusing on the 
regulatory reform of over-the-counter (OTC) derivatives. Under the Administration’s legislation, the OTC 
derivative market will be comprehensively regulated for the first time. The legislation will provide for: 
 

• Regulation and transparency for all OTC derivative transactions; 

• Strong prudential and business conduct regulation of all OTC derivative dealers and other major 
participants in the OTC derivative markets; and 

• Improved regulatory and enforcement tools to prevent manipulation, fraud and other abuses in 
these markets.  

 
With this delivery, the Administration has offered a comprehensive package of financial regulatory reform 
legislation to Congress. Less than two months since the release of its white paper, “Financial Regulatory 
Reform: A New Foundation,” on June 17, the Administration reports that it has successfully translated all 
of its proposals into detailed legislative text.  
 
Click http://www.ustreas.gov/news/index1.html to access the release.  
 
Derivatives Legislation Outline Issued by Frank and Peterson (HF, IA & MF) 
 
8.1.2009 Congressmen Barney Frank and Collin Peterson, Chairmen of the House Financial Services 
Committee and the House Agriculture Committee, respectively, issued a press release headlined, 
“Peterson, Frank Announce Derivatives Legislation Outline.” The press release includes a link to a 
concept paper on derivatives regulation. 
 
Click http://www.house.gov/apps/list/press/financialsvcs_dem/pressbfder_073009.shtml to access the 
concept paper.  
 

Regulatory 
 
Massachusetts Revises Its Customer Information Security Rule and Delays Its Compliance Date 
(IA & MF) 
 
8.28.2009 The Massachusetts Office of Consumers Affairs and Business Regulation revised its customer 
information security rule. In addition, it extended the compliance date from January 1, 2010, to March 1, 
2010. 
 
The revised regulation will require all persons that own or license personal information about a resident of 
Massachusetts to develop, implement and maintain a comprehensive, written information security 
program applicable to any records containing such personal information. Third-party service providers 
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must be required by contract to implement and maintain appropriate security measures for personal 
information, but any contracts entered into before March 1, 2010, need not include this requirement until 
March 1, 2012. The revisions make a number of liberalizing changes and generally adopt a risk-based 
approach that takes into account the particular business’s size, scope of business, amount of resources, 
nature and quantity of data collected or stored, and the need for security, as opposed to an approach that 
mandates every component of a program and requires its adoption regardless of the size and nature of 
the business and the amount of information that requires security.  
 
Click 
http://www.mass.gov/?pageID=ocatopic&L=3&L0=Home&L1=Consumer&L2=Identity+Theft&sid=Eoca to 
access a Q&A about the rule. 
 
SEC Issues No-Action Letter Allowing Foreign Fund to Exceed 12(d)(1) Limits (IA & MF) 
 
8.24.2009 The SEC issued a no-action letter addressing investments by foreign funds into U.S. mutual 
funds. The foreign funds obtained no-action relief to invest in the U.S. mutual funds in excess of the limits 
imposed by §§ 12(d)(1)(A)(ii) and (iii) of the Investment Company Act of 1940 (1940 Act). 
 
Section 12(d)(1)(A) of the 1940 Act, in relevant part, generally prohibits an investment company and 
companies it controls (including unregistered funds) from: 

(1) Acquiring more than 3% of a registered investment company’s outstanding voting securities; 

(2) Investing more than 5% of its total assets in any one acquired registered investment 
company; or 

(3) Investing more than 10% of its total assets in all acquired investment companies.  
 
Similarly, § 12(d)(1)(B) of the 1940 Act, in relevant part, generally prohibits a registered open-end 
investment company, its principal underwriter and any other broker-dealer from selling securities to any 
investment company or companies it controls (including unregistered funds) if the sale will cause: 

(1) The acquiring investment company, together with companies it controls, to own more than 
3% of the acquired registered investment company’s outstanding voting securities; or 

(2) More than 10% of the acquired registered investment company’s voting securities to be 
owned by investment companies generally. 

 
The SEC’s 1966 report to Congress, analyzing the public policy implications of fund holding companies 
(PPI Report), described the SEC’s concerns about the rapid growth and abusive practices of Fund of 
Funds, Ltd., an unregistered fund operated in Geneva, Switzerland, which was marketed to members of 
the U.S. military stationed overseas and had controlling interests in U.S. registered funds. The PPI Report 
described a number of abuses relating to fund holding companies. The abuses included: 

(1) The pyramiding of voting control in the hands of persons that owned only a nominal stake in the 
acquired company; 

(2) The ability of the acquiring company to exercise undue influence over the adviser of the acquired 
company through the threat of large-scale redemptions and the concomitant loss of advisory fees 
received by that adviser; 

(3) The difficulty of investors appraising the true value of their investments due to the complex 
structures involved; and 

(4) The layering of sales charges, advisory fees and administrative costs. 
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The incoming letter successfully argued that permitting the Foreign Funds to invest in U.S. Funds beyond 
the restrictions imposed by §§ 12(d)(1)(A)(ii) and (iii) of the 1940 Act does not present the potential for 
harm that Congress sought to address in its 1970 amendments to § 12(d)(1). It further successfully 
argued that the first two concerns described above, the improper exercise of voting control and undue 
influence through the threat of redemptions, involve overreaching of an acquired fund and its 
shareholders. The SEC agreed that these concerns are addressed adequately with respect to the U.S. 
Funds and their shareholders. 

The incoming letter noted that the other concerns described above, duplicative fees and unnecessary 
complexity, involve harm to an acquiring fund and its shareholders. The SEC agreed that it has no 
significant regulatory interest in protecting the acquiring funds and their shareholders from such abuses in 
this case. In support of this contention, the incoming letter represented that the Foreign Funds will not 
offer or sell their shares in the United States or to U.S. persons and that the Foreign Funds’ transactions 
with their shareholders will be consistent with the definition of “offshore transactions” in Regulation S. 
 
The SEC stated in the no-action letter that permitting the Foreign Funds to invest in U.S. Funds beyond 
the restrictions imposed by §§ 12(d)(1)(A)(ii) and (iii) does not present the potential for harm that 
Congress sought to address in its 1970 amendments to § 12(d)(1). The no-action letter was conditioned 
on the following representations: 
 

• Each Foreign Fund will comply with the restrictions of § 12(d)(1)(A)(i) of the 1940 Act; 
 
• Each Foreign Fund will not offer or sell securities in the United States or to any U.S. person; 
 
• Each Foreign Fund’s transactions with its shareholders will be consistent with the definition of 

“offshore transactions” in Regulation S under the Securities Act of 1933; and 
 
• Each U.S. Fund will comply with the restrictions of § 12(d)(1)(B) of the 1940 Act. 
 

Click http://www.sec.gov/divisions/investment/noaction/2009/dechert082409.htm to access the no-action 
letter. 
 
FINRA and SEC Post Joint Investor Alert Regarding Leveraged and Inverse ETFs (IA & MF) 
 
8.18.2009 The SEC and FINRA jointly posted an investor alert on leveraged and inverse exchange-
traded funds (ETFs). The alert states that leveraged and inverse ETFs typically are designed to achieve 
their stated performance objectives on a daily basis. The regulators believe that some investors might 
invest in these ETFs with the expectation that the ETFs may meet their stated daily performance 
objectives over the long term as well. The alert states, “Investors should be aware that performance of 
these ETFs over a period longer than one day can differ significantly from their stated daily performance 
objectives.” 
 
Click http://www.sec.gov/investor/pubs/leveragedetfs-alert.htm to access the alert. 
 
SEC Considering Other Approaches to Its Initial Short-Selling Rules (HF, IA & MF) 
 
8.17.2009 The SEC has announced that it is seeking public comment on an alternative approach to short-
selling price test restrictions. Specifically, it has re-opened the comment period and supplemental request 
for comment for proposed amendments to Regulation SHO. The alternative uptick rule would allow short 
selling only at an increment above the national best bid. 
 
In April 2009, the SEC proposed two approaches to restricting short selling. One approach would apply 
on a market-wide and permanent basis and would implement short-sale restrictions based on either the 
last sale price or the national best bid. The other approach, considered a “circuit breaker,” would apply 
only to a particular security during severe declines in the price of that security. Once triggered, the circuit 
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breaker would impose a short-sale halt or short-sale restriction based on either the last sale price or the 
national best bid. 
 
Unlike proposals in April, the alternative uptick rule would not require monitoring of the sequence of bids 
(that is, whether the current national best bid is above or below the previous national best bid), and as a 
result the alternative uptick rule would be easier to monitor. It also may be possible to implement this 
approach more quickly and with less cost than the prior proposals. 
 
Click http://www.sec.gov/rules/proposed/2009/34-60509.pdf to access the release. 
 
Recordkeeping No-Action Letter Issued by SEC (IA & MF) 
 
8.14.2009 The SEC issued a no-action letter addressing how investment adviser records may be 
maintained in response to a request by a recordkeeping vendor, Omgeo LLC (Omgeo), relating to its 
TradeSuite service. Rule 204-2(a)(7) under the Investment Advisers Act of 1940 (Advisers Act) requires 
an investment adviser to make and keep originals of all written communications received relating to the 
placing or execution of any order to purchase or sell any security. Such written communications include 
trade confirmations. This requirement applies both to advisers who maintain custody of their clients’ 
assets and those who do not. Rule 204-2(b)(3) under the Advisers Act requires an investment adviser 
that maintains custody of any of its client’s assets to make and keep copies of confirmations of all 
transactions effected by or for the account of any such client. 
 
Rule 204-2(g) under the Advisers Act, in relevant part, permits an investment adviser to maintain and 
preserve records electronically, provided that: 

(1) The records are arranged and indexed in a way that permits easy location, access and retrieval of 
any particular record; 

(2) Legible, true and complete copies of the record in the medium and format in which it is stored, 
and printouts of the records and the means to access, view and print the records, can be, and 
are, made available to SEC examiners promptly upon request; 

(3) A duplicate of the computer storage medium is stored separately from the original; and 

(4) Procedures are implemented for the maintenance and preservation of, and access to, records so 
as to reasonably safeguard the records from loss, alteration or destruction. 

 
Omgeo’s TradeSuite service electronically transmits trade confirmations to advisers on behalf of broker-
dealers that effect transactions for advisory clients of such advisers. Omgeo proposes to offer a new 
recordkeeping service to advisers under which each adviser would rely on Omgeo to make and keep, on 
behalf of that adviser, copies of the confirmations supplied to that adviser. Currently, an adviser that 
receives electronically transmitted trade confirmations must download or print a copy of each TradeSuite 
confirmation it receives in order to comply with Rule 204-2(a)(7) or Rule 204-2(b)(3) under the Advisers 
Act, as applicable, and must store it consistent with the requirements for electronic storage specified in 
Rule 204-2(g) and for the retention times specified in Rule 204-2(e) under the Advisers Act. 
 
Under Omgeo’s proposal, an Adviser subscribing to the Recordkeeping Service would continue to receive 
TradeSuite confirmations as they do now, but would not be required to download or print copies of those 
confirmations to comply with Rules 204-2(a)(7) and 204-2(b)(3) under the Advisers Act, and could rely on 
Omgeo to assist it with compliance with Rule 204-2(g) under the Advisers Act.  
 
The SEC granted the no-action request under the following conditions: 
 

(1) Omgeo will store at least two electronic copies of all confirmations sent to Adviser Participants for 
not less than five years from the end of the fiscal year during which the last entry was made on 
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the confirmation. At least one copy of each document will be stored in a secure facility separate 
from the facility used to store the other copies; 

(2) During the retention periods specified in the Advisers Act recordkeeping rules, Adviser 
Participants will be able, at any time, to access confirmations sent through TradeSuite through 
computers located at the Adviser Participant’s office. Former Adviser Participants may request 
from Omgeo in writing copies of any TradeSuite confirmation for not less than five years from the 
end of the fiscal year during which the last entry was made on the TradeSuite confirmation. In the 
event that an Adviser Participant ceases operations without making adequate provision for its 
continued compliance with its recordkeeping obligations in accordance with Rule 204-2(f) under 
the Advisers Act, Omgeo will provide the Commission within 24 hours of the time of the request, 
without charge to the Commission, an electronic copy of any record that the Adviser Participant 
received through TradeSuite for not less than five years after the end of the fiscal year during 
which the last entry was made on the confirmation; 

(3) In the event that Omgeo ceases operations, it will make arrangements reasonably acceptable to 
the Commission or its staff to ensure the continued availability of documents for regulatory 
purposes during the remainder of the applicable recordkeeping period; and 

(4) Omgeo’s internal systems for making and keeping confirmations on behalf of Adviser Participants 
meet all of the requirements of Rule 204-2(g) under the Advisers Act. 

 
Click http://www.sec.gov/divisions/investment/noaction/2009/omgeo081409.htm to access the no-action 
letter. 
 
Enforcement Division Director Authorized to Issue Formal Orders of Investigation (HF, IA & MF) 
 
8.11.2009 The SEC amended its rules to delegate to the Director of the Division of Enforcement the 
authority to issue formal orders of investigation. These orders designate the enforcement staff authorized 
to issue subpoenas in connection with investigations under the federal securities laws. This action is 
intended to expedite the investigative process by removing the need for enforcement staff to seek SEC 
approval prior to performing routine functions. The SEC is adopting this delegation for a one-year period 
and at the end of the period will evaluate whether to extend the delegation. 
 
Click http://www.sec.gov/rules/final/2009/34-60448.pdf to access the rule. 
 
SEC Issues Post-Madoff Reforms Notice (HF, IA & MF) 
 
8.11.2009 The SEC has posted a special notice on post-Madoff reforms. The SEC noted that in the wake 
of the Madoff fraud, the SEC’s Office of the Inspector General launched an internal investigation to 
determine why the agency did not detect the scheme. That office has not released the results of the 
investigation, which is expected to be completed shortly. In the interim, the SEC has taken a number of 
steps in an attempt to reduce the chances that such frauds will occur or be undetected in the future. 
 
The notice reviews these steps, which include: 
 

• Two rule proposals designed to safeguard client assets; 
 
• Revitalizing the Enforcement Division; 
 
• Revamping the handling of complaints and tips; 
 
• Advocating for a whistleblower program; 
 
• Conducting risk-based examinations of financial firms; 
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• Increasing focus on agency-wide risk assessment; 
 
• Improving fraud detection techniques for examiners; 
 
• Recruiting staff with specialized experience; 
 
• Expanding and targeting training; and  
 
• Seeking more resources. 

 
Click http://www.sec.gov/spotlight/secpostmadoffreforms.htm to access the notice. 
 
SEC Adopts Regulation S-AM (IA & MF) 
 
8.4.2009 The SEC adopted Regulation S-AM, a new rule that addresses financial firms subject to the 
Regulation (Financial Firms) marketing the Financial Services’ products and services to the consumers 
(Clients) of affiliates of the Financial Firms (Affiliates). The compliance date for the new regulation is 
January 1, 2010. 
 
Regulation S-AM prohibits a Financial Firm from using certain consumer “eligibility information” supplied 
by an Affiliate to market (i.e., to engage in “marketing solicitation”) the Financial Firm’s products or 
services to a Client unless the Client is first provided the ability to opt out of such marketing. The rule 
applies to the following types of Financial Firms: SEC-registered investment companies, investment 
advisers, transfer agents, broker-dealers, and municipal securities dealers. Thus, the Financial Firm may 
not use the Client’s “eligibility information” obtained from an Affiliate to engage in a “marketing solicitation” 
to the Client. “Eligibility information” is defined in § 248.120(j) of the Fair Credit Reporting Act (FCRA) to 
include “transaction or experience information, such as information about a consumer’s account history 
with [the Financial Firm], and ‘other’ information [under the FCRA] such as information from consumer 
reports or applications.” “Marketing solicitation” is defined to mean the marketing of a product or service to 
a particular Client that is based on eligibility information provided by an SEC registrant to the Affiliate and 
intended to encourage the Client to purchase or obtain the Affiliate’s product or service.  

 
In the adopting release, the SEC notes that a Financial Firm may receive eligibility information from an 
Affiliate in a variety of ways. For example, a Financial Firm may place Client information into a common 
database. If an Affiliate were to access such data to make a marketing solicitation, this activity would be 
covered by the rule. 
 
Regulation S-AM prohibits a Financial Firm to use eligibility information obtained from an Affiliate to make 
a marketing solicitation to a Client unless the following opt-out conditions are met: 
 

• The potential marketing use of the information has been “clearly, conspicuously, and concisely” 
disclosed in writing to the Client or if the Client agrees electronically that the Financial Firm may 
use eligibility information about the Client received from an Affiliate to make marketing 
solicitations to the Client;  
 

• The Client has been provided a “reasonable opportunity and simple method to opt out of 
receiving the marketing solicitation” or the Client prohibits the firm from using eligibility information 
to make marketing solicitations to the Client; and  
 

• The Client has not opted out.  
 
The SEC gave the following example of a prohibited arrangement under Regulation S-AM: 
 

A consumer has a brokerage account with a broker-dealer. The broker-dealer furnishes 
eligibility information about the consumer to its affiliated investment adviser. Based on 
that eligibility information, the investment adviser wants to make a marketing solicitation 
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to the consumer about its discretionary advisory accounts. The investment adviser does 
not have a pre-existing business relationship with the consumer and none of the other 
exceptions apply. The investment adviser is prohibited from using eligibility information 
received from its broker-dealer affiliate to make marketing solicitations to the consumer 
about its discretionary advisory accounts unless the consumer is given a notice and 
opportunity to opt out and the consumer does not opt out. 

 
Besides the opt-out exception, Regulation S-AM does not apply in the following situations: 
 

1. Pre-existing business relationships  
2. Employee benefit plans  
3. Service providers  
4. Consumer-initiated inquiries  
5. Consumer authorization or request  
6. Compliance with applicable law  

 
Click http://www.sec.gov/rules/final/2009/34-60423.pdf to access the adopting release. 
 
NASAA Proposes State Model Advisory Solicitor Rule (HF & IA) 
 
8.4.2009 The investment adviser regulatory policy and review group of the North American Securities 
Administrators Association (NASAA) has released for feedback a proposed model rule governing 
solicitors for investment advisers. The proposed rule clarifies the conditions under which investment 
advisers, investment adviser representatives and solicitors must operate. The proposal also provides an 
optional template for regulators that want to exempt from registration solicitors performing certain 
activities, under specific conditions.  
 
NASAA stated that the role of solicitors varies greatly, as does their treatment in its different jurisdictions. 
The proposed rule will provide guidance for the industry and promote uniformity among the states, they 
added. Among other things, the model rule: 
 

• Makes it unlawful for an investment adviser to pay compensation to a solicitor unless certain 
conditions are met, such as that the solicitor is registered as an investment adviser 
representative; 
 

• Specifies the contents of the disclosure document that solicitors must provide to clients; and 
 

• Emphasizes that it does not offer relief from complying with any fiduciary duty. 
 
Click http://www.nasaa.org/content/Files/IA_Solicitor_Rule_072209.pdf to access the proposed rule. 
 
SEC Issues Release Proposing “Pay to Play” Rules (HF & IA) 
 
8.4.2009 The SEC issued its release proposing “pay to play” rules. The SEC’s new rule under the 
Advisers Act would prohibit an investment adviser from providing advisory services for compensation to a 
government client for two years after the adviser or certain of its executives or employees make a 
contribution to certain elected officials or candidates. The new rule would also prohibit an adviser from 
providing or agreeing to provide, directly or indirectly, payment to any third party for a solicitation of 
advisory business from any government entity on behalf of such adviser. Additionally, the new rule would 
prevent an adviser from soliciting from others, or coordinating, contributions to certain elected officials or 
candidates or payments to political parties where the adviser is providing or seeking government 
business. The SEC also is proposing rule amendments that would require a registered adviser to 
maintain certain records of the political contributions made by the adviser or certain of its executives or 
employees.  
 
Click http://www.sec.gov/rules/proposed/2009/ia-2910.pdf to access the release. 
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Proposed Plan for the Allocation of Regulatory Responsibilities Declared Effective (HF, IA & MF) 
 
7.30.2009 The SEC declared effective a proposed plan for allocation of regulatory responsibilities 
pursuant to Rule 17d-2 under the Securities Exchange Act of 1934. The purpose of the so-called 17d-2 
Plan is to add NYSE Amex LLC as a party to the existing 17d-2 Plan by and among National Association 
of Securities Dealers, Inc. (NASD) (n/k/a FINRA), New York Stock Exchange LLC, and NYSE Regulation, 
Inc., without altering the scope of that Plan. Accordingly, the proposed 17d-2 Plan is intended to reduce 
regulatory duplication for firms that are common members of either NYSE and FINRA or NYSE Amex and 
FINRA. Pursuant to the proposed 17d-2 Plan, FINRA would assume certain examination, enforcement 
and surveillance responsibilities for members of either NYSE and FINRA or NYSE Amex and FINRA as 
well as the associated persons therewith with respect to certain rules.  
 
The text of the Plan delineates the proposed regulatory responsibilities with respect to the Parties. 
Included in the proposed Plan is Exhibit 1 that lists every NYSE rule, and NYSE Amex Equities rule, for 
which FINRA would bear responsibility under the Plan for overseeing and enforcing with respect to 
common members.  
 
Click http://www.sec.gov/rules/other/2009/34-60409.pdf to access the release.  
 

Enforcement 
 
Texas Investment Adviser Charged for Operating a Ponzi Scheme (IA) 
 
8.25.2009 The SEC filed an emergency civil injunctive action against Thomas Lester Irby II, Titan Wealth 
Management, LLC, and Point West Partners, LLC, for their roles in defrauding more than 30 advisory 
clients by selling fictitious interests in what Irby claimed were European Mid-Term Notes (MTNs). The 
SEC alleges that beginning in 2007 and continuing through the present, Irby, Titan and Point West raised 
in excess of $3.1 million from more than 30 of Titan’s advisory clients. Irby told investors that he would 
pool their funds to purchase an MTN or an interest in an MTN, with promised short-term returns ranging 
from 10% to 50%. The SEC’s complaint further alleges that, contrary to representations to investors, the 
defendants did not pool investor funds to purchase any interest in an MTN. Instead, Irby and Titan 
misappropriated at least 80% of investor funds for personal use, to make Ponzi payments to certain 
investors, and for transfer to the relief defendants for no apparent consideration. 
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21184.htm to access the release.  
 
West Virginia-Based Investment Adviser Barred (IA) 
 
8.20.2009 The SEC barred Knox H. Fuqua from association with any investment adviser based upon a 
District Court’s order enjoining him from violating the antifraud and other provisions of the federal 
securities laws. The SEC alleged, among other things, that Fuqua and his company breached their 
fiduciary duties to their investment advisory clients. According to the SEC, Fuqua and his company 
misappropriated their clients’ funds, ignored their clients’ instructions not to put their funds in high-risk 
investments, and materially misrepresented the nature and risk of the investments they made with their 
clients’ money. Fuqua allegedly used his clients’ money to pay his personal and business expenses and 
to repay other clients whose money he had wrongfully taken.  
 
Click http://www.sec.gov/litigation/admin/2009/ia-2920.pdf to access the order. 
 
SEC Issues Order Against Michael Atkins (IA)  
 
8.19.2009 The SEC issued an order against Michael A. Atkins finding that Atkins was associated with 
LandOak Securities, LLC, an investment adviser registered with the SEC, and further finding that on 
August 10, 2009, a final judgment was entered by consent against Atkins, permanently enjoining him from 
future violations of federal securities laws. The SEC alleges that in July 2002, Atkins and another person 
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took $1,545,000 from a Tennessee limited liability company and diverted or loaned it to Tice 
Technologies, Inc., without disclosing to the limited liability company’s investors, several of whom were 
LandOak advisory clients, that Atkins had a conflict of interest because he was a director of Tice and 
owned a substantial stake in that company. 
 
The order bars Atkins from associating with any broker, dealer or investment adviser, with the right to 
reapply for association after three years to the appropriate self-regulatory organization, or if there is none, 
to the SEC. Atkins consented to the issuance of the order without admitting or denying any of the 
findings.  
 
Click http://www.sec.gov/litigation/admin/2009/34-60544.pdf to access the order. 
 
Advisory Fee Case Brought Against Ohio-Based Investment Adviser (IA) 
 
8.13.2009 The SEC charged Ohio-based investment advisers Robert Pinkas and Brantley Capital 
Management (BCM) with securities fraud for overvaluing assets in an investment portfolio they managed 
in order to generate higher investment advisory fees. The SEC alleges that BCM, Pinkas and Chief 
Financial Officer Tab Keplinger substantially overstated the value of equity and debt investments in two 
failing private companies that represented more than half of the investment portfolio of Brantley Capital 
Corporation, a New York-based investment company. The SEC further alleges that BCM, Pinkas and 
Keplinger made material misrepresentations and failed to make required disclosures about the two 
companies to Brantley Capital’s board of directors, independent auditors and investors. 
 
Click http://www.sec.gov/news/press/2009/2009-184.htm to access the release. 
 
Michigan Advisers Charged With Breaching Fiduciary Duty to Clients (IA) 
 
8.13.2009 The SEC obtained a court order to halt an alleged offering fraud and Ponzi scheme being 
conducted in the Detroit area by two individuals and two companies they control. The SEC alleges that 
John J. Bravata of Brighton, Michigan, and Richard J. Trabulsy of Northville, Michigan, raised more than 
$50 million from at least 440 investors by offering them membership interests in a purported real estate 
investment fund with promised annual returns of 8% to 12%. However, not even half of the money raised 
was actually spent acquiring real estate, and Bravata and Trabulsy used money from new investors to 
make Ponzi-like payments to earlier investors. They also spent several million dollars of investor money 
on themselves and Bravata’s family. The SEC also charged Bravata’s son, Antonio Bravata of Brighton, 
for selling the unregistered securities and acting as an unregistered broker.  
 
Click http://www.sec.gov/news/press/2009/2009-173.htm to access the release. 
 
SEC Order Entered Against New York Investment Adviser (HF & IA) 
 
8.12.2009 The SEC issued an order against James C. Dawson of Rye, New York, the investment adviser 
to a hedge fund, Victoria Investors, LP, and to individual clients, alleging that Dawson intentionally 
engaged in a cherry-picking scheme between April 2003 and October 2005. The SEC alleged that 
Dawson intentionally cherry-picked profitable trades for his own account by purchasing securities in a 
suspense account and then disproportionately allocating the profitable trades to his personal account, 
and allocating unprofitable trades to his advisory clients, by transmitting his allocation decisions to his 
prime broker at some time after the close of the market. It further alleged that between April 2003 and 
October 2005, Dawson allocated approximately 400 trades to his personal account, approximately 393 of 
which were profitable on the first day, for a success rate of approximately 98.3%. In contrast, Dawson 
allocated approximately 2,880 trades to his hedge fund and individual client accounts, approximately 
1,489 of which were profitable on the first day, for a success rate of approximately 51.7%. The SEC also 
alleged that between 2003 and 2005, Dawson also used Victoria Investors’ funds to pay for personal and 
family expenses. 
 
Click http://www.sec.gov/litigation/admin/2009/ia-2914.pdf to access the release.  
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Order Secured Restraining 2Randall Consulting Group and Its Principal From Operating Advisory 
Program (IA & MF) 
 
8.6.2009 The SEC secured a temporary restraining order, asset freeze and other emergency relief 
against 2Randall Consulting Group, LLC, and its principal, Brion Gary Randall, to stop them from 
operating an advisory program in which clients’ funds purportedly were placed through a master account 
in an AllianceBernstein LP mutual fund and offered the opportunity to pool funds through 2Randall for 
investment in a small business loan participation program. At least six investors transferred approximately 
$3 million to Randall and 2Randall with the understanding that Randall would invest the money for them. 
The SEC alleges that neither defendant has an account with AllianceBernstein, and that the defendants 
misappropriated the funds entrusted to them. According to the SEC, Randall distributed bogus account 
statements to clients showing that their investments were earning returns, and distributed fake screen 
shots of “online banking” activity in the alleged AllianceBernstein master account.  
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21173.htm to access the release. 
 
SEC Brings Short-Selling Trading Charges Against Advisory Firm (IA) 
 
8.5.2009 The SEC brought an administrative action against TJM Proprietary Trading, LLC (TJM), alleging 
violations of Regulation SHO in connection with options trading activity that resulted in “naked” short 
selling. The SEC also charged TJM trader Michael R. Benson with aiding and abetting TJM’s violations of 
Regulation SHO and charged Benson’s supervisor, John T. Burke, with failing to supervise Benson. 
 
The SEC found that, from January 2007 through July 2007, TJM violated Rule 203(b)(1) of Regulation 
SHO as a result of Benson improperly utilizing the market-maker locate exception to avoid locating 
shares prior to effecting short-sale transactions. In willful violation of Rule 203(b)(3) of Regulation SHO, 
TJM engaged in a series of transactions through Benson’s use of short-term FLEX options that did not 
satisfy its close-out obligations in Regulation SHO threshold securities that had been allocated to TJM by 
its clearing firm. 
 
The SEC further found that Burke, TJM’s Chief Operating Officer, failed reasonably to supervise Benson 
with a view to preventing him from willfully aiding and abetting and causing TJM’s violations of Rules 
203(b)(1) and 203(b)(3) of Regulation SHO. 
 
Click http://www.sec.gov/litigation/admin/2009/34-60440.pdf to access the administrative action. 
 

Speeches & Testimony 
 
SEC Enforcement Director Reviews His First 100 Days at the SEC (HF, IA & MF) 
 
8.5.2009 SEC Enforcement Director Robert Khuzami spoke before the New York City Bar in New York 
about his first 100 days at the SEC. He reviewed the increased number of enforcement actions brought 
by his division. Comparing the period from late January to the present to roughly the same period in 2008, 
he noted that the Enforcement Division: 
 

• Has opened 10% more investigations (approximately 525, compared to 475); 
 
• Has been granted 118% more formal orders (granting subpoena power) (275, compared to 126); 
 
• Has filed 147% more temporary restraining orders (52, compared to 21); and 
 
• Has filed nearly 30% more actions (397, compared to 306). 

 
Mr. Khuzami reviewed several initiatives that the Enforcement Division has started:  
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• Introducing specialized units: The Asset Management Unit, the Market Abuse Unit, the Structured 

and New Products Unit, the Foreign Corrupt Practices Act Unit, and the Municipal Securities and 
Public Pensions Unit; 

 
• Streamlining the SEC’s management structure; 
 
• Creating an Office of Market Intelligence; and 
 
• Increasing incentives to individuals to cooperate in SEC investigations. 

 
Mr. Khuzami concluded his speech by reviewing a number of recent SEC enforcement cases. 
 
Click http://www.sec.gov/news/speech/2009/spch080509rk.htm to access the full speech. 
 

Miscellaneous 
 

SEC Chairman Names James Kroeker Chief Accountant (HF, IA & MF) 
 
8.25.2009 SEC Chairman Mary Schapiro announced the appointment of James L. Kroeker as the Chief 
Accountant in the SEC’s Office of Chief Accountant. Mr. Kroeker will oversee accounting interpretations, 
professional practice issues and international accounting matters. Mr. Kroeker replaces Conrad W. 
Hewitt, who retired from government service in January 2009. Mr. Kroeker has served as Acting Chief 
Accountant since January 2009 and has guided the day-to-day operations of the SEC’s Office of the 
Chief Accountant during the recent economic crisis. 
 
Click http://www.sec.gov/news/press/2009/2009-187.htm to access the release.  
 
CFTC and SEC to Hold Joint Meetings (HF, IA & MF) 
 
8.20.2009 The Commodity Futures Trading Commission (CFTC) and the SEC will hold a Joint Open 
Meeting to seek input from the public on harmonization of market regulation on September 2, 2009, at the 
CFTC and on September 3, 2009, at the SEC. The meetings will consist of five panels. Topics to be 
discussed will include: 
 

• The regulation of exchanges and markets;  
 

• The regulation of intermediaries;  
 

• The regulation of clearance and settlement;  
 

• Enforcement; and  
 

• The regulation of investment funds. 
 
Click http://www.sec.gov/news/press/2009/2009-186.htm to access information about the meeting. 
 
ICI Issues a Release on the Retirement Market (IA & MF) 
 
8.14.2009 The Investment Company Institute has released a report entitled, “The U.S. Retirement 
Market, First Quarter 2009.” The report covers assets held in private-sector defined benefit plans, 
government pension plans, defined contribution plans—including 401(k), 403(b), and 457 plans—
annuities, and Individual Retirement Accounts. The report found that Americans held $13.4 trillion in 
retirement assets at the end of the first quarter of 2009, accounting for 33% of all household financial 
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assets in the United States. The report also found that between December 31, 2008, and March 31, 2009, 
retirement assets fell 4.4%, from $14.1 trillion to $13.4 trillion. During the first quarter, total return on 
equities was negative 11.0%, while bonds returned 0.2%, according to the Standard & Poor’s 500 stock 
index and the Citigroup Broad Investment Grade Bond Index. 
 
Click http://www.ici.org/pressroom/news/09_news_q1_ret_assets to access the release. Click 
http://www.ici.org/pdf/09_q1_retmrkt_update.pdf to access the report. 
 
SEC Chairman Names Eric Spitler Counselor to the Chairman and Director of the Office of 
Legislative and Intergovernmental Affairs (HF, IA & MF) 
 
8.11.2009 SEC Chairman Mary Schapiro announced that Eric J. Spitler has been named Counselor to 
the Chairman and Director of the Office of Legislative and Intergovernmental Affairs at the SEC. 
Mr. Spitler most recently served as Director of the Office of Legislative Affairs at the Federal Deposit 
Insurance Corporation. As Director, he advised the Chairman, Board of Directors and senior management 
on policy and legislative matters. 
 
Click http://www.sec.gov/news/press/2009/2009-181.htm to access the release.  
 
Industry Groups Urge SEC Committee Not to Define Fiduciary Duty (HF, IA & MF) 
8.6.2009 The Investment Adviser Association, Certified Financial Planner Board of Standards, Inc., 
Financial Planning Association, and National Association of Personal Financial Advisors collectively sent 
a letter to the SEC’s Investor Advisory Committee, urging the Committee not to define fiduciary duty. The 
groups argued that defining the duty would erode investor protection and contravene hundreds of years of 
common law that had left the duty undefined. The groups urged that, instead of trying to define fiduciary 
duty, the Committee consider a recommendation to clearly and unambiguously extend the fiduciary duty 
that investment advisers owe their clients under the Investment Advisers Act to brokers who provide 
investment advice.  
Click 
http://www.investmentadviser.org/eweb/docs/Publications_News/Comments_and_Statements/Current_C
omments_Statements/comment090806.pdf to access the letter.  

SEC Settlement Trends Report Released by NERA (HF, IA & MF)  
 
8.4.2009 NERA Economic Consulting released its report titled “SEC Settlement Trends: 2Q09 Update” 
stating that the number of SEC settlements for the first six months of 2009 is slightly higher than for the 
same period of 2008, with 335 defendants in 2009 versus 330 in the first half of 2008. In the second 
quarter of 2009, the SEC settled with 160 defendants, compared to 175 in the previous quarter and 174 in 
the second quarter of 2008.  
 
Click http://www.nera.com/PressRelease.asp?pr_ID=3906 to access the release. Click 
http://www.securitieslitigationtrends.com/PUB_Settlements_Update_0709.pdf to access the report.  
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