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Regulatory 

ICI Comments on SEC’s Proposed Revisions to Prospectus Delivery Rule (MF) 
 
2.28.2008  The Investment Company Institute (ICI) supports the SEC's proposed new prospectus 
delivery option for mutual funds.  The SEC proposed rules in November 2007 that would permit 
mutual funds to provide investors with a summary of key information (a "Summary Prospectus"), 
and make additional information, including the statutory prospectus, available on the Internet and 
in paper or by email upon request. 

The ICI letter had four general types of comments: 

•  Quarterly Updating.  The ICI opposes the requirement that the Summary Prospectus 
contain average annual total returns and yield (if applicable) as of the most recent 
calendar quarter, as well as quarterly updated top ten portfolio holdings information.  It 
believes that quarterly updating is unnecessary, offers possibilities for investor confusion, 
and creates substantial operational burdens and costs, as well as compliance, legal, and 
interpretive questions that, taken together, will deter the majority of funds from adopting 
the Summary Prospectus.  The ICI instead recommends that the required legend in the 
Summary Prospectus direct shareholders to a specified Web site for updated information. 

 
• Liability and Compliance.  While supporting the proposed rule’s provisions that protect 

mutual funds from the threat of new or additional legal liability, the ICI letter offers 
suggestions on how to improve these provisions.  

 
• Technology Requirements.  The ICI strongly supports the rule's proposed framework for 

requiring the statutory prospectus, statement of additional information, and shareholder 
reports to be made available on the Internet and on paper or by email upon request.  The 
letter sets forth a number of recommendations on how the SEC can further use 
technology to achieve its disclosure goals. 

  
• Format, Order and Content.  The ICI letter suggests a number of modifications to the 

format, order and content of the Summary Prospectus designed to improve the overall 
quality and utility of the Summary Prospectus. 

 
Please click http://www.ici.org/new/08_sec_prospectus_com.html#TopOfPage for a copy of the 
comment letter. 
 
 
 
 

http://www.ici.org/new/08_sec_prospectus_com.html#TopOfPage


SEC Proposes New Form ADV Part 2 (IA) 

2.13.2008  The SEC proposed amendments to Part 2 of Form ADV under the Investment 
Advisers Act of 1940 and related rules.  The proposed amendments, if adopted, would require 
investment advisers to provide clients with narrative brochures containing plain English 
descriptions of the advisers' businesses, services, and conflicts of interest.  The proposal also 
would require advisers to electronically file their brochures with the SEC, and the brochures 
would be available to the public through the SEC's Web site. 

Most advisers currently use a check-the-box, fill-in-the-blank form for their brochures.  The plain 
English narrative brochure being proposed by the SEC would provide investors with more 
detailed information about an adviser's business practices, including the types of advisory 
services they provide, fees they charge, and the risks that clients can anticipate.  The narrative 
also would disclose the disciplinary history of an investment adviser including any violation of the 
securities laws, as well as conflicts of interest such as the use of affiliates to execute transactions, 
the use of client brokerage to obtain "soft dollars benefits," and the adviser's interests in certain 
transactions. 

The SEC proposal further addresses developing areas of concern, including conflicts of interest 
arising from the side-by-side management of clients who pay performance fees (such as hedge 
funds) and those who do not; conflicts of interest arising from an adviser's receipt of 
compensation from issuers of financial products the adviser recommends to clients; and 
qualifications of a firm's employees who give advice to clients. 

Please click http://www.sec.gov/rules/proposed/2008/ia-2711.pdf for a copy of the proposing 
release. 
 
SEC Issues Final Form D Release  (HF) 
 
2.13.2008  The SEC has posted a final rule release on the electronic filing of Form D.  Form D 
serves as the official notice of an offering of securities made without registration under the 
Securities Act in reliance on an exemption provided by Regulation D. 

 
Both public and nonpublic 

companies file information using this form.  
 
The SEC streamlined and updated the informational requirements in the form.  The instructions 
were clarified and simplified.  Issuers must file Form D information electronically through a new 
online filing system that is accessible from any computer with Internet access.  

 
The SEC stated that by requiring the electronic filing of Form D data through the Internet, it will 
make the information filed more readily available to regulators and members of the public. 

 
The 

information will be available on the SEC’s Web site, and because the online filing system will 
automatically capture and tag data items, the data will be interactive and searchable.  
 
The amendments to Form D will: 
 

• mandate electronic filing of Form D information after a phase-in period during which 
electronic filing will be voluntary; and through an online filing system that will be 
accessible from any computer with Internet access; and capture and tag data items, so 
that the data will be interactive and viewable in an easy-to-read format; and 

 
• revise Form D’s information requirements by:  
 

o permitting filers to identify all issuers in a multiple-issuer offering in one Form D filing;  
 

http://www.sec.gov/rules/proposed/2008/ia-2711.pdf


o deleting the current requirement to identify as “related persons” owners of 10 percent 
or more of a class of the issuer’s equity securities;  

 
o replacing the current requirement to provide a business description of the issuer with 

a requirement to classify the issuer by industry from a pre-established list of 
industries;  

 
o requiring revenue range information for the issuer, or net asset value range 

information in the case of hedge funds (subject to an option to decline to disclose);  
 
o requiring more specific information on the registration exemption claimed by the 

issuer in the Form D notice as well information on any exclusion claimed from the 
definition of “investment company” under the Investment Company Act of 1940;

 
 

 
o requiring reporting of the date of first sale in the offering;  
 
o specifying when amendments to a previously filed Form D notice are required by 

reason of mistakes of fact, errors or changes to information in a previously filed 
notice or the passage of a calendar year;  

 
o requiring reporting of whether the offering is expected to last over a year;  
 
o limiting reporting of the minimum investment amount accepted in the offering to the 

amount accepted from outside investors, so as not to affect employee stock 
ownership incentive plans adversely;  

 
o requiring CRD numbers for both individual recipients of sales compensation and 

associated broker-dealers;  
 
o replacing the current requirement to disclose information on a wide variety of 

expenses and applications of proceeds with a requirement to report expenses only 
as to amounts paid for sales commissions and, separately stated, finders’ fees, and 
report use of proceeds only as to the amount of proceeds used to make payments to 
executive officers, directors and promoters;  

 
o replacing the current federal and state signature requirements with a combined 

signature requirement that includes an undertaking to provide offering documents to 
regulators on request (subject to applicable law), a consent to service of process and 
a certification that the issuer is not disqualified by rule from relying on an exemption 
claimed; and  

 
o permitting a limited amount of free writing in “clarification” fields to the extent 

necessary to clarify certain information provided.  
 
Please click http://www.sec.gov/rules/final/2008/33-8891.pdf for a copy of adopting release. 
 
Regulators Propose Senior Investor Initiative (IA & MF) 

2.8.2008  The Securities and Exchange Commission (SEC), the North American Securities 
Administrators Association (NASAA), and the Financial Industry Regulatory Authority (FINRA) will 
launch a new initiative designed to identify effective practices used by financial services firms in 
dealing with the special challenges faced by senior investors. 

The SEC, NASAA, and FINRA will solicit input in order to identify strong supervisory, compliance 
and other practices used by financial services firms serving seniors in the following areas:  

http://www.sec.gov/rules/final/2008/33-8891.pdf


• marketing and advertising to seniors;  
• account opening;  
• product and account review;  
• ongoing review of the relationship and appropriateness of products;  
• discerning and meeting the changing needs of customers as they age;  
• surveillance and compliance reviews; and  
• training for firm employees. 

The regulators will solicit input from investors, broker-dealers, investment advisers, and a broad 
cross-section of the business community.  

The regulators will make their findings public at the 3rd Annual Senior Summit later this year.  Lori 
Richards, the Director of OCIE, and Kristi Kaepplein, the Director of OIEA, will lead the initiative. 

Please click http://www.sec.gov/news/press/2008/2008-16.htm for a copy of the press release 
announcing the initiative. 

OCIE to Visit New RIAs (IA) 

2.1.2008  OCIE examiners will begin visiting and interviewing newly registered investment 
advisers within a year of their registration.  Typically, OCIE staff will spend a half-day with the 
new adviser.  Topics often include the firm’s business plan, existing and prospective clients and 
the firm’s chief compliance officer.  The program is currently in a pilot stage. 

Enforcement

FINRA Brings Market Timing Case Against Broker-Dealer (MF) 
 
2.27.2008  The Financial Industry Regulatory Authority (FINRA) fined Oppenheimer & Co. 
$250,000 for having inadequate supervisory systems and controls designed to prevent improper 
market timing of mutual fund shares from January through September 2003.  The firm will also 
pay $4.25 million in restitution to more than 60 mutual funds. 

Market timing is short-term buying and selling of mutual fund shares to take advantage of 
inefficiencies in mutual fund pricing.  Market timing can harm long-term mutual fund shareholders 
because it can dilute the value of their shares.  While not illegal per se, market timing is prohibited 
by the vast majority of mutual funds. 

FINRA found that Oppenheimer failed to prevent a group of five traders' improper, short-term 
trading of mutual funds on behalf of hedge fund customers - activity that yielded about $9 million 
in gross revenue for the firm.  Oppenheimer also failed to establish, maintain or enforce 
supervisory systems and written procedures to detect and prevent improper market timing 
activities, or to maintain required books and records of the short-term trading of mutual funds 
through other firms' trading platforms. 
 
During the relevant period, the group maintained about 580 accounts for 15 hedge fund 
customers in an attempt to circumvent market timing trading blocks put in place by the mutual 
funds.  The multiple accounts also served to conceal the true identity of the account holders and 
allowed the group to spread timing money across accounts, instead of trading one lump sum, 
which the mutual funds might have rejected. 

For example, between April 2003 and September 2003, the group opened 37 accounts for one 
hedge fund customer so the customer could continue trading in a particular fund despite receiving 

http://www.sec.gov/news/press/2008/2008-16.htm


notices prohibiting further trading from the fund.  From April 1, 2003 to April 25, 2003, the group 
executed market timing trades in the Seligman Fund in 10 of the customer's accounts.  As a 
result, on April 25, 2003, Seligman blocked trading in those accounts for 90 days due to a pattern 
of excessive trading. 
 
FINRA found that, in an effort to evade the trading restrictions, on May 6, 2003, the group opened 
six new accounts for that same customer and continued trading in the Seligman Fund in both the 
new and the blocked accounts.  On May 28, 2003, Seligman blocked those six new accounts for 
90 days, again due to excessive trading.  To evade the most recent blocks, the group executed 
trades in the mutual fund in 10 additional accounts for the same customer, leading the Seligman 
Fund, on June 30, 2003, to block those new accounts from further trading for 90 days. 
 
Oppenheimer received about 200 communications from 65 mutual fund companies advising the 
firm that short-term trading activity was detrimental to long-term shareholders.  Some 
communications indicated that the group was no longer permitted to trade at all within the mutual 
funds' family of funds.  Nevertheless, FINRA found that the firm failed to monitor the group's 
activities, allowing improper market timing practices to continue.  FINRA also found that the group 
used "omnibus" trading platforms operated by Schwab and Fidelity to disguise the group's identity 
so it could continue market timing in funds that had blocked or rejected the group's customers' 
trades. During the relevant period, the group placed approximately 3,700 improper trades on 
behalf of 99 accounts in 173 mutual funds through the Schwab and Fidelity trading platforms.  
Additionally, the firm failed to create or maintain records of the group's trading through the 
Schwab and Fidelity platforms. 
 
FINRA further found that the group sold variable annuity contracts to its hedge fund clients to 
allow them to use the annuity sub-accounts as yet another vehicle for market timing mutual funds. 
During the relevant period, the group — with the approval of at least some senior managers — 
purchased 159 variable annuity contracts on behalf of their hedge fund clients.  Oppenheimer 
received at least 17 communications from the life insurance companies that issued the contracts 
restricting the group's trading.  Despite these communications, the firm failed to prevent the group 
from market timing in annuity sub-accounts. 
 
Oppenheimer settled this action without admitting or denying the charges, but consented to the 
entry of FINRA's findings. 

Please click http://www.finra.org/PressRoom/NewsReleases/2008NewsReleases/P038019 for a 
copy of the press release related to the administrative order. 

Chicago- Area Hedge Fund Adviser Settles Illegal Late Trading Charges (HF) 

2.5.2008  The SEC settled enforcement action against a Chicago-based hedge fund, its 
investment adviser, its founder and CEO, and two employees for their roles in an illegal late 
trading scheme.  

The SEC charged Ritchie Multi-Strategy Global Trading Ltd., a hedge fund, and its Chicago-
based adviser, Ritchie Capital Management LLC, as well as Ritchie Capital’s founder and CEO 
A.R. Thane Ritchie and employees Warren DeMaio and Michael Mauriello.  They will pay a 
combined total of approximately $40 million to settle the SEC’s charges.  These payments will be 
distributed to the affected mutual funds.  

Ritchie Capital allegedly concealed its late trading by receiving pre-4 p.m. time-stamps on its 
order tickets.  Specifically, the SEC found that from January 2001 through September 2003, 
Ritchie Capital engaged in an illegal late trading scheme.  Ritchie Capital placed thousands of 
late trades in mutual fund shares and used post-4 p.m. ET news and market information to make 
its mutual fund trading decisions while receiving the same day’s net asset value for the mutual 

http://www.finra.org/PressRoom/NewsReleases/2008NewsReleases/P038019


funds traded.  Thane Ritchie approved the use of late trading by Ritchie Capital’s mutual fund 
group and oversaw its performance.  DeMaio supervised mutual fund trading at Ritchie Capital 
and was involved in the development of the late trading strategy.  Mauriello was responsible for 
placing mutual fund late trades with brokers on behalf of Ritchie Capital. Ritchie Capital’s post-4 
p.m. trading resulted in a profit of approximately $30 million to the Ritchie Multi-Strategy fund.  

Please click http://www.sec.gov/litigation/admin/2008/33-8890.pdf for a copy of the administrative 
order.

Speeches 

Chairman Cox Outlines 2008 SEC Agenda (HF, IA & MF) 
 
2.8.2008  SEC Chairman Chris Cox presented the SEC’s agenda for 2008 at the PLI’s “SEC 
Speaks Program” in Washington, D.C.  With respect to hedge funds, investment advisers and 
mutual funds, Chairman Cox stated: 
 

• SEC will focus on bringing cases involving suspected insider trading, securities fraud, 
and market manipulation by hedge funds and other large, non-public investors;  

 
• the Directors of the Divisions of Trading and Markets and Investment Management will 

work together to reconcile the regulatory regimes governing broker-dealers and 
investment advisers; 

 
• the Division of Investment Management will finalize its rule creating the "summary 

prospectus" for mutual funds; and 
 
• the Division of Investment Management will introduce a formal rule proposal in the spring 

addressing Rule 12b-1. 
 
Please click http://www.sec.gov/news/speech/2008/spch020808cc.htm for a copy of the speech. 

Miscellaneous 

SEC Will Hold 25 Regional CCOutreach Seminars (IA & MF) 
 
2.29.2007  The SEC will hold 25 CCOutreach regional seminars for investment adviser and 
mutual fund chief compliance officers in April, May, and June in various cities.  They will focus on 
compliance areas that SEC examiners frequently find to be deficient at firms during examinations 
of investment advisers and investment companies.  SEC examiners will discuss deficiencies, how 
the SEC identifies them, and corrective actions funds and advisers have taken to address them. 
Additionally, some seminars will feature supplemental sessions designed to address the 
compliance concerns of smaller and newly-registered investment advisers. 

 
Please click http://www.sec.gov/news/press/2008/2008-27.htm to access a press release about 
the seminars. 
 
SEC Names New Head of Risk Assessment (IA & MF) 

2.28.2008  The SEC named Jonathan S. Sokobin as Director of the agency's Office of Risk 
Assessment (ORA), which is responsible for helping SEC divisions and offices develop new ways 
to anticipate emerging issues and address potential problems in the securities markets.  

http://www.sec.gov/litigation/admin/2008/33-8890.pdf
http://www.sec.gov/news/speech/2008/spch020808cc.htm
http://www.sec.gov/news/press/2008/2008-27.htm


ORA was created in 2004 to help the SEC's senior managers develop new ways to process and 
analyze information in order to properly assess market risks associated in an increasingly 
complex market environment.  ORA has introduced various approaches including new 
technology, statistical and quantitative methods, and enhanced collaboration strategies to help 
SEC staff make better informed decisions about how best to adjust oversight methods to address 
emerging challenges.   

In the announcement, the SEC noted that OAR will double its professional staff to provide 
resources and analytical support to the Divisions of Enforcement, Trading and Markets, 
Investment Management, and Corporation Finance, as well as the Office of the Chief Accountant 
and the Office of Compliance Inspections and Examinations.  The expansion will include the 
hiring of additional staff this year, and providing additional resources and analytical support to 
SEC divisions and offices responsible for examining market risks and identifying dangerous illegal 
practices before they spread into wide-scale problems to the detriment of investors. 

Mr. Sokobin joined the SEC in 1998 and has served as Deputy Chief Economist since 2002.  Mr. 
Sokobin replaces the inaugural director of the Office of Risk Assessment, Charles Fishkin, who 
left the SEC last year. 

Prior to joining the SEC staff, Mr. Sokobin was an Assistant Professor of Finance at Southern 
Methodist University in Dallas, and he previously worked at the Center for Research in Security 
Prices at the University of Chicago.  He earned a B.A. in Economics from Ohio State University in 
1984, and his MBA and Ph.D. from the University of Chicago in 1988 and 1993 respectively.  

Please click http://www.sec.gov/news/press/2008/2008-24.htm to access a press release about 
the appointment. 
 

http://www.sec.gov/news/press/2008/2008-24.htm

