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Georgia Power Withdraws Petition Against Amicalola EMC` 

 
In its Petition filed on August 6, 2002, Georgia Power alleged that the Mountainside Medical 
Center in Jasper, Georgia, is located in its assigned service area and also within a Georgia Power 
corridor.  Docket No. 15831-U.  Amicalola EMC extended service to the facility based upon its 
contention that the customer had a choice and chose Amicalola.  Georgia Power argued that prior 
to choosing Amicalola, the customer had already made an irrevocable selection of Georgia 
Power by signing its “Request for Service” form.  The hearing on this case was postponed 
several times, and on May 22, 2007, Georgia Power withdrew its Petition. 
 
 
Counsel for Amicalola EMC: 
James A. Orr 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia 30309 
(404) 853-8000 
 
Status: Final 
 

Commission Rules that Customer Can Be Bound  
to Selection of Electric Service Provider Even Without Formal Contract  

 
A customer who signs a form requesting electric service from a particular provider is bound by 
that selection of providers even if the request form lacks the detail and formality of a contract, 
according to the PSC.  This decision is now on appeal, however.   
 
In the case of Georgia Power Company v. Jackson Electric Membership Corporation, Docket 
No. 15832-U (Final Decision May 4, 2007), the Commission affirmed the Hearing Officer’s 
finding that the customer – Free Chapel Worship Center, a large church located in Gainesville, 
Georgia – was not entitled to select Jackson EMC as its preferred electric supplier, because the 
church administrator previously signed a request-for-service form asking Georgia Power to serve 
the premises. 

 
Jackson EMC argued that, under the Territorial Act, the church was entitled by virtue of its large 
load size to select the electric supplier of its choosing.  Free Chapel, which was in the process of 
building a new church structure, attempted to take advantage of the “large load” exception.  
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After soliciting proposals from both Georgia Power and Jackson EMC, Free Chapel signed an 
agreement in July 2002 to accept service from Jackson EMC upon completion of the new 
building.   
 
Georgia Power filed a petition with the PSC challenging the selection.  Georgia Power argued 
that prior to selecting Jackson EMC, Free Chapel had indicated an intent to accept service from 
Georgia Power on multiple occasions and was bound by that election. 

 
The focus of the dispute was a request-for-service form that Free Chapel’s administrator signed 
on October 25, 1999, shortly after the church bought the Gainesville property and before the 
church building was constructed.  The church administrator testified that he signed the request 
form only after a representative of Georgia Power informed him that the church would be too 
small to qualify under the “large load” statute, and thus had no right to elect a different supplier.   
 
Jackson EMC argued that the two-sentence request form was too indefinite to constitute a 
contract binding Free Chapel to its choice of Georgia Power; the document lacked essential 
terms, such as price; and the document contained no language committing Georgia Power to do 
anything. 

 
The Commission held that nothing in the Territorial Act requires that a customer actually sign a 
contract to indicate its choice of electric suppliers.  Rather, the choice could be evidenced by 
something short of a formal contractual agreement, such as the request-for-service form.   
Further, the Commission found that the request form plus the utility’s publicly available tariffs 
contained, between them, all of the elements necessary to make a binding contract; the request 
form indicated the customer’s intent to select Georgia Power; and Georgia Power’s tariffs (of 
which the customer was presumed to be aware) contained the pricing information and other key 
terms of service.  

 
In addition, the Hearing Officer found that the church’s assent to the request form created 
obligations mutually binding on both parties.  Consequently, the Hearing Officer held, when the 
church administrator signed and returned the request form, the church was obligated to accept 
service and Georgia Power was obligated to provide it.   

 
The Hearing Officer discounted the argument that the church was misled into accepting service 
by Georgia Power’s representation that the church had no other choice.  The Hearing Officer 
noted that the church had expressed an intent to select Georgia Power on multiple occasions, not 
just in the request-for-service form.  Further, the Hearing Officer found that the church’s 
administrators did not take advantage of opportunities to inform themselves of the church’s 
status as a “large load” customer eligible to choose its supplier. 
 
Jackson EMC appealed to the Fulton County Superior Court on June 4, 2007.  On October 18, 
2007, the Superior Court denied the appeal and affirmed the decision of the Commission.  
Jackson EMC has appealed to the Georgia Court of Appeals.  
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Counsel for Jackson EMC: 
James A. Orr 
Jennifer N. Ide 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia 30309 
(404) 853-8000 
 
Status: Pending 
 

Commission Finds Sumter EMC Has Corridor Rights Based on a GTC Line 
 

On October 30, 2002, Georgia Power filed a petition against Sumter EMC alleging that Sumter 
EMC was improperly providing service to two new office buildings in Leesburg, Georgia.  
Docket No. 16156-U.  Georgia Power alleged that the buildings are located within its assigned 
service territory and have a connected load of less than 900 kW.  Sumter EMC argued that it has 
the right to serve the buildings based on corridor rights in a transmission line purchased by 
Oglethorpe Power Corporation from Georgia Power.  
 
The parties stipulated to many of the key facts, including that the Premises are located within 
500 feet of a 46 kV transmission line (the “Line”), that the Line passes through Sumter EMC’s 
assigned territory for the majority of its path, and that at the location in dispute, the Line is 
enclosed within Georgia Power’s assigned service area.   
 
Regarding the ownership of the Line, the parties stipulated that (1) Georgia Power owned the 
Line until July 13, 1982, when it sold the Line to Oglethorpe Power Corporation; (2) Oglethorpe 
is an electric membership corporation formed in 1974 by 39 Georgia EMCs to provide their 
power generation and transmission needs.  Oglethorpe is owned by these 39 EMCs, including 
Sumter EMC; (3) In March 1997, Oglethorpe was restructured into separate generation, 
transmission and system operation companies.  Pursuant to this restructuring, Georgia 
Transmission Corporation, an electric membership corporation, was formed by the same 39 
EMCs to assume the transmission functions previously performed by Oglethorpe.  GTC is owned 
by these 39 EMCs including Sumter EMC; (4) In 1997, Oglethorpe transferred all of its right, 
title and interest in the Line to GTC.  As an owner of GTC, Sumter has a proprietary and 
possessory interest in the Line.   
 
The Hearing Officer conducted the initial hearing on July 12, 2005, at which the parties were 
permitted to present legal authority and oral argument.  Following the hearing, on September 22, 
2005, the Hearing Officer issued his Recommended Decision finding in favor of Sumter EMC.  
The Hearing Officer adopted as his findings of fact the stipulations of the parties.   
 
The legal issue in the case was whether Sumter EMC was entitled to corridor rights with regard 
to the Line under O.C.G.A. § 46-3-4(4), the section of the Territorial Act governing corridor 
rights in areas outside municipalities.  Georgia Power argued that the Line did not carry corridor 
rights for Sumter EMC because corridor rights are established on the date that the territory is 
assigned to an electric provider and are based upon the location of both suppliers on that date.  
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Georgia Power argued that because it owned the Line on the date that the territory was assigned 
to Georgia Power, no corridor rights attached to the portion of the Line enclosed in Georgia 
Power’s assigned territory.   
 
The Hearing Officer disagreed, holding that “Contrary to the position put forth by Georgia 
Power, the statute addresses ownership of the line in the present tense (“owning”), indicating that 
the ownership of the line by the supplier claiming corridor rights is a condition that can be met at 
times subsequent to the date of territorial assignment.”  The Hearing Officer found that all 
conditions for the establishment of corridor rights as set forth in O.C.G.A. § 46-3-4(4) were met, 
and that Sumter EMC has the right to serve the Premises based on its corridor right in the Line. 
 
Georgia Power appealed to the full Commission.  The Commission referred the case back to the 
Hearing Officer for “further hearings as necessary in this matter for the gathering of additional 
evidence and to consider additional arguments of counsel regarding the ownership of record for 
the electric lines in question at present and in the past.”  On referral back to the Hearing Officer, 
Georgia Power took the position that the stipulation of facts was no longer binding and could be 
withdrawn.  The Hearing Officer rejected this argument.  The Hearing Officer held a 
supplemental hearing to consider additional facts and arguments. 
 
In September 2007, the Hearing Officer issued his Initial Decision.  The Hearing Officer held 
that corridor rights could arise after the effective date of the Act, that corridor rights can attach to 
transmission lines, and that Sumter EMC had a possessory and proprietary interest in the Line 
sufficient to establish corridor rights.  The Full Commission affirmed the Initial Decision and 
denied Georgia Power’s motion for reconsideration.  Georgia Power has appealed the decision to 
the Fulton County Superior Court, and the parties are waiting for the court to set a briefing 
schedule. 
 
Counsel for Sumter EMC: 
James A. Orr 
Jennifer N. Ide 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia 30309 
(404) 853-8000 
 
Status: Pending 
 

Commission Holds that High School Fine Arts Facility  
Is a Different Premises from High School and Diverse Power Has Right to Serve 

 
On February 14, 2003, the City of LaGrange filed a petition against Diverse Power alleging that 
Diverse Power was improperly serving a new Fine Arts facility located near Troup County High 
School.  Docket No. 16599-U.  The City also alleged that Diverse Power was improperly serving 
the ball field lights at the high school. 
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The City argued that the Fine Arts facility is an expansion of the high school, which the City has 
been serving for many years.  Diverse Power maintains that the Fine Arts facility is not an 
expansion of the high school, and that Diverse Power has the right to serve this facility by virtue 
of corridor rights.  The City also alleged that it had recently discovered that Diverse Power had 
been improperly serving the ball field lights at the high school for about seven years.  Diverse 
Power agreed that it had no right under the Territorial Act to serve the ball field lights, but 
contended that it had extended service to the lights pursuant to a verbal agreement with the City. 
 
On October 29, 2004, the Hearing Officer ruled in favor of Diverse Power with regard to both 
the Fine Arts facility and the ball field lights.  The Hearing Officer held that the Fine Arts facility 
was a separate premises from the rest of the high school campus.  Among other things, the 
Hearing Officer noted that the Fine Arts facility was physically separate from the rest of the 
buildings and was available for use by outside groups in addition to school groups.  The Hearing 
Officer also observed that the City historically had served the buildings of the high school 
through at least four separate meters, with charges to one building calculated independently from 
charges to another.  The Hearing Officer gave little credence to the City’s eleventh-hour change 
to a master meter for the entire high school campus.  Since the Fine Arts facility was a separate 
premises, Diverse Power could serve it pursuant to corridor rights. 
 
Regarding the ball field lights, the Hearing Officer found that the parties had a verbal agreement 
that Diverse Power could extend service to the lights.  This arose when Diverse Power was asked 
to donate poles for the ball field.  Diverse Power was willing to donate the poles so long as it had 
the City’s consent to provide electric service to the lights.  While the City had no recollection of 
having given such consent, the Hearing Officer found that such an agreement existed.  The 
Hearing Officer also held that in any event, the City knew, or should have known, of Diverse 
Power’s extension of service to the ball field lights based on evidence that (1) the lights and 
Diverse Power’s transformer were plainly visible to the City’s meter readers, who would have 
had to pass by the transformer repeatedly to read a city meter at the high school; and (2) the City 
received a utility “locate” ticket from Diverse Power in 1996, which called upon the City to mark 
its facilities at the high school so that Diverse Power could place underground cable to serve 
what could only have been the ball field lights.  In light of these facts, the Hearing Officer held 
that the City had waived any right to serve the ball field lights. 
 
On September 7, 2005, the full Commission voted unanimously to affirm the Initial Decision of 
the Hearing Officer.  The City of LaGrange filed a Petition for appeal to the Superior Court of 
Fulton County in October 2005.  A hearing was held on August 2, 2006.  The parties await the 
Court’s decision. 
 
Counsel for Diverse Power: 
James A. Orr 
Jennifer N. Ide 
Sutherland Asbill & Brennan 
999 Peachtree St. N.E., Suite 2300 
Atlanta, Georgia  30309 
(404) 853-8000 
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Status:  Pending 
 

Commission Finds Electric Supplier Has No “Grandfather Right”  
When Single Premises Replaces Multiple Buildings 

 
In City of Marietta Board of Lights & Water v. Cobb EMC, Docket 19112-U, the Commission 
ruled that an electric supplier that served a former service station building – which, along with 
two separately metered buildings, was demolished to make way for a convenience store/gas 
station – could not claim exclusive rights to extend service to the new premises.   

 
The case involved service to a QuikTrip store located in the City of Marietta’s service territory 
but within 300 feet of a Cobb EMC distribution line.  QuikTrip chose to take service from Cobb 
EMC when the store opened in March 2004.  The City filed a petition claiming exclusive rights 
to serve QuikTrip because the City had served a predecessor building in the same general 
location. 

 
The City claimed that QuikTrip was a reconstruction “in substantial kind” under the “grandfather 
clause” of the Territorial Act because a Shell service station had sat on the same street corner 
during the 1960s and 1970s.  The City focused on the similarity between the Shell station and the 
QuikTrip – principally, that they both sold gas, beverages and snack foods.   

 
Cobb EMC, however, showed that the QuikTrip replaced not just the former Shell station – 
which, in the interim, had been transformed into a carpet store – but also two buildings on an 
adjacent lot that was consolidated into the QuikTrip parcel.  Those adjoining buildings had gone 
through several incarnations, including a bank and drive-through teller station, and a used-car 
showroom and repair bay.  These adjacent structures were under different ownership from, and 
separately metered and billed from, the Shell/carpet store building.   

 
The Territorial Act definition of “premises” provides that one building cannot be considered part 
of the “premises” of another building “if the permanent service to it is separately metered and the 
charges for such service are calculated independently of charges for service to any other 
building, structure, or facility(.)”  O.C.G.A. § 46-3-3(6).   

 
Applying that definition, the Hearing Officer ruled that the QuikTrip could not be a 
reconstruction “in substantial kind” of the Shell station.  The QuikTrip replaced three distinct 
buildings, and the uses of two of the buildings (banking and automobile sales) had virtually 
nothing in common with the QuikTrip.  (A small, withdrawals-only ATM in the convenience 
store did not constitute a sufficient level of banking services to make QuikTrip a reconstruction 
“in substantial kind” of a bank.) 

 
Since the City of Marietta could not rely on the Territorial Act’s grandfather clause to claim 
exclusive rights to serve the new premises, Cobb EMC had the right as a secondary supplier with 
lines within 300 feet of the premises (O.C.G.A. § 46-3-5) to provide service when chosen by 
QuikTrip.  The Hearing Officer issued his Initial Decision on October 3, 2007, and the Initial 
Decision automatically became the Final Order of the Commission when the City of Marietta 
allowed 30 days to elapse without appealing it. 
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Counsel for Cobb EMC: 
James A. Orr 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia 30309 
(404) 853-8000 
 
Status: Final 
 

Commission Holds that Senior Living Center Not  
Reconstruction in Substantial Kind of Single Family Residence 

 
On September 5, 2006, Georgia Power filed a petition for declaratory judgment seeking a ruling 
“regarding the proper interpretation of O.C.G.A. § 46-3-8(b).” Docket No. 23781-U.  Habersham 
EMC filed a motion to intervene.   
 
The premises at issue was a newly constructed retirement community known as CannonWood 
Village on Old Highway 441 South in Tiger, Georgia.  The owner of the Premises requested that 
Habersham EMC provide electric service to the Premises. 
 
The new Premises is composed of common areas and a total of 40 studio, one bedroom, and two 
bedroom apartments.  Each of the individual apartments is advertised as having its own 
bathroom, kitchen, and washer/dryer.  CannonWood Village also advertises that it provides meal 
service, cleaning, security monitoring, housekeeping, linen service, and transportation.  
CannonWood Village’s website states that it will have a staff that includes a dietary supervisor, a 
maintenance director, a housekeeper, a village director, and an activities director.   
  
Georgia Power contended that it was the exclusive provider to the Premises under the 
“grandfather clause” of the Territorial Act, O.C.G.A. § 46-3-8(b).  Georgia Power argued that the 
Premises, a full-service, apartment community, is the same premises that it had previously served 
on the site—a dilapidated, single family home (the “Old House”).  Georgia Power based its 
argument on the fact that, instead of completely razing the Old House, the developer 
incorporated it into the new Premises, although very little of the Old House was anticipated to be 
visible when the construction was completed. 
 
An evidentiary hearing was held on December 11, 2006, which focused on whether the Premises 
constitutes a reconstruction in substantial kind of the Old House or a new and different premises 
under O.C.G.A. § 46-3-8(b).  The Hearing Officer issued his Initial Decision on March 26, 2007, 
holding that the Premises was a new premises and that Habersham EMC was entitled to serve it. 
 
The Hearing Officer reviewed the common definitions for “reconstructed,” “substantial” and 
“kind,” and Commission precedent construing these terms.  The Hearing Officer then considered 
that the “reconstruction” resulted in a larger roofed facility (32,000 square feet compared to 
2,750 square feet and 3 acres instead of 1 acre), in new and different uses for the Premises 
(commercial and 40-unit, multi-family residential as opposed to single family residential); a 
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totally different appearance of the Premises (modern two-story building with two wings versus a 
dilapidated single family residence); and the fact that the Premises is now a place of employment 
(for the staff of CannonWood Village), which had not previously been the case with the Old 
House.   
 
These factors, combined with the commercial kitchen, large dining room with seating for 50, and 
the common area recreational rooms and facilities for seniors, rendered the reconstructed 
CannonWood Village Premises markedly and substantially different in kind (both in nature and 
function) from the dilapidated single family dwelling it replaced.  The Hearing Officer stated that 
“to claim, as GPC does, that the Old House and CannonWood Village are both similar as 
residences is a gloss that ignores the drastic differences in size, appearance, cost, profitability, 
employee staff, commercial use, nature and function between the old and new facilities on the 
Premises; and such differences lead inevitably to the single conclusion that CannonWood Village 
is a new premises and not a ‘reconstruction…in kind’ under  O.C.G.A. § 46-3-8(b) and render 
such ‘grandfather clause’ legally unavailable to GPC in this case.”   
 
Georgia Power filed a motion for Full Commission review on April 4, 2007.  The motion did not 
challenge the Hearing Officer’s findings that the Premises was dismantled or destroyed and 
reconstructed not in substantial kind.  Rather, Georgia Power’s motion argued that (1) 
“disconnection is a prerequisite for eligibility to serve a new premises under the ‘grandfather 
provision,’” (2) “disconnection alone is not enough to preclude an incumbent supplier from 
serving a premises under the grandfather provision,” and (3) the “Premises was not 
disconnected.”   
 
On September 18, 2007, the Commission adopted the Hearing Officer’s Initial Decision with 
modification.  Specifically, the Commission held that the following statement was dicta, but 
should be struck to avoid future confusion:  “Rather, contrary to GPC’s argument, lack of 
continuous service by GPC could in and of itself disqualify GPC from claiming the availability 
of the ‘grandfather clause’ and any exclusive right to serve the Premises thereunder.  See, 
Sawnee EMC v. Georgia Power Company, Docket No. 4059-U (Initial Decision, July 14, 1992, 
Conclusion of Law 12).”   
 
Georgia Power did not appeal.  
 
Counsel for Cobb EMC: 
James A. Orr 
Jennifer N. Ide 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia 30309 
(404) 853-8000 
 
Status: Final 
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Editors* 
 
James A. Orr 
404.853.8578 
james.orr@sablaw.com  
 
Jennifer N. Ide 
404.853.8397 
jennifer.ide@sablaw.com  
 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, NE 
Atlanta, Georgia 30309-3996 
404.853.8000 phone 
404.853.8806 fax 
 
*The Georgia Territorial Act Newsletter is published solely for the interest of EMCs, their 
counsel, and others interested in litigation arising under the Georgia Territorial Electric 
Services Act.  It is not intended to be an exhaustive treatment of Territorial Act cases, and in no 
way should be relied upon or construed as legal advice.  For specific information on the status of 
cases, recent legal developments or particular factual situations, the advice of counsel should be 
sought. 
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