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Regulatory
SEC Approves Series of Orders Requiring Reporting of Short Positions by Certain Investment 
Managers (HF & IA) 

10.1.2008  The SEC issued an Emergency Order (the “Order”), which was amended on September 21, 
2008, requiring institutional investment managers to report short sales of certain publicly traded 
securities. The Order took effect on September 22, 2008, and required institutional investment managers 
to file Form SH on September 29, 2008.  
 
The Order was set to terminate on October 2, 2008. Pursuant to its authority under Section 12(k)(2)(C) of 
the Securities Exchange Act of 1934, the SEC extended the Order. That provision authorizes the SEC to 
extend an emergency order for a total effective period of up to 30 calendar days, if the SEC finds that the 
emergency still exists and determines that an extension is necessary in the public interest and for the 
protection of investors to maintain fair and orderly securities markets.  
 
The SEC stated that it continues to be concerned about the potential for sudden and excessive 
fluctuations of securities prices and disruption in the functioning of the securities markets that could 
threaten fair and orderly markets. The SEC also continues to believe that some persons may take 
advantage of issuers that have become temporarily weakened by current market conditions to engage in 
inappropriate short selling in the securities of such issuers. Therefore, the SEC concluded that it remains 
necessary to require certain institutional investment managers to report information concerning short 
sales of securities.  
 
The SEC further stated its belief that the nonpublic submission of Form SH may help prevent artificial 
volatility in securities as well as further downward swings that are caused by short selling, while at the 
same time, providing the SEC with useful information to combat market manipulation that threatens 
investors and capital markets. Also, the SEC has considered further the reasons to maintain the 
information as nonpublic in the current market environment and was concerned that publicly available 
Form SH data could give rise to additional, imitative short selling that was not intended by the SEC’s 
Order.  Accordingly, the SEC has determined that Forms SH filed under the Order will remain nonpublic 
to the extent permitted by law without the filer needing to submit a confidential treatment request.  
 
Click http://www.sec.gov/spotlight/emergencyactions.htm to access the Emergency Order releases. 

Click here to access a Sutherland alert on this topic. 

SEC and FASB Issue Fair Value Guidance (MF) 

9.30.2008  The SEC’s Office of the Chief Accountant and the Financial Accounting Standards Board 
(FASB) jointly provided clarifications on the application of fair value measurements.  Both offices have 
been engaged in extensive consultations with participants in the capital markets, including investors, 
preparers and auditors, on the application of fair value measurements in the current market environment. 
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The guidance includes: 

• When an active market for a security does not exist, the use of management estimates that 
incorporate current market participant expectations of future cash flows, and include appropriate 
risk premiums, is acceptable. 

• Broker quotes may be an input when measuring fair value but are not necessarily determinative if 
an active market does not exist for the security. An entity should place less reliance on quotes 
that do not reflect the result of market transactions, and the nature of the quote (e.g., whether the 
quote is an indicative price or a binding offer) should be considered when weighing the available 
evidence. 

• The results of disorderly transactions are not determinative when measuring fair value. An orderly 
transaction is one that involves market participants that are willing to transact and allows for 
adequate exposure to the market. Distressed or forced liquidation sales are not orderly 
transactions, and thus the fact that a transaction is distressed or forced should be considered 
when weighing the available evidence. 

• Transactions in inactive markets may be inputs when measuring fair value but would likely not be 
determinative. A significant increase in the spread between the amounts sellers are asking and 
the price that buyers are bidding, or the presence of a relatively small number of bidding prices, 
are indicators that should be considered in determining whether a market is inactive. 

Click http://www.sec.gov/news/press/2008/2008-234.htm to access the release about fair valuation. 

Click here to access a Sutherland alert on this topic. 

Treasury and Other Regulators Take Various Actions Impacting Money Market Funds (MF) 

9.19.2008  The U.S. Department of the Treasury announced an emergency, temporary guarantee 
program (“Program”) to protect shareholders of money market mutual funds from losses if their funds are 
unable to maintain a $1.00 net asset value (called "breaking the buck").  Under the Program, Treasury will 
guarantee the holdings of any publicly offered eligible money market mutual fund – both retail and 
institutional – that pays a fee to participate in this program. The Program is voluntary, and each fund 
determines whether to participate. 

Participation requires a determination by a mutual fund's board of directors, including a majority of the 
independent directors, that entering into the Program and the fund's fulfillment of its obligations 
thereunder are in the best interests of the fund and its shareholders.  The Program is available to money 
market funds that are: 

• registered under the Investment Company Act of 1940; 

• operate in compliance with Rule 2a-7; 

• offer securities registered under the Securities Act of 1933, and 

• had a market-based net asset value per share of at least $.995 on September 19, 2008. 

The Program initially is in effect until December 18, 2008; it may be extended but not past September 18, 
2009.  Each participating money market fund (or its adviser) will have to make an initial payment for a 
three-month period of 0.01% (1 basis point) of the value of the fund's outstanding shares (valued at $1 
per share for this purpose) at September 19, 2008, if the fund's market-based NAV per share was at least 
$0.9975 as of that date.  If the market-based NAV per share on that date was at least $0.995 but less 
than $0.9975, then the percentage is 0.015% (1.5 basis points).  
 
The Program's guaranty covers the shares of any shareholder of record on September 19, 2008.  The 
coverage is for the lesser of the number of shares owned by covered shareholders on that date and the 
date on which the fund breaks the buck (i.e., has a market-based NAV that is less than $0.995 per share). 
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When that occurs, the fund must be liquidated, unless the NAV deficiency is cured.   
 
Financial support for the guaranty comes from the Exchange Stabilization Fund.  The Exchange 
Stabilization Fund was established by the Gold Reserve Act of 1934. This Act authorizes the Secretary of 
the Treasury, with the approval of the President, "to deal in gold, foreign exchange, and other instruments 
of credit and securities" consistent with the obligations of the U.S. government in the International 
Monetary Fund to promote international financial stability. 

Click http://www.treas.gov/offices/domestic-finance/key-initiatives/money-market-fund.shtml for more 
information about the Program. 

Click http://www.sec.gov/divisions/investment/mmtempguarantee.htm for the SEC’s web site that contains 
information about the Program. 

The Financial Authority (FINRA) issued a release about the Program. Click 
http://www.finra.org/Investors/ProtectYourself/InvestorAlerts/MutualFunds/P117136 for the FINRA 
release. 

The SEC issued a no-action letter on its Web site in response to a request from the ICI related to money 
market funds. Click http://www.sec.gov/divisions/investment/noaction/2008/ici092508.htm for the no-
action letter. 

The Investment Company Institute issued a Q&A regarding the Program. Click 
http://www.ici.org/webinar/08_webinar_08_treasury_guarantee.html to access the Q&A.  

Click here to access a Sutherland alert on this topic. 

SEC Issues Q&A About the Reserve Fund Breaking the Buck (MF) 

9.26.2008  The SEC issued a Q&A regarding the Reserve Funds, which recently “broke the buck” and 
money market funds in general.  The Reserve Funds announced earlier in September that the Primary 
Fund ("Fund"), a series of the Reserve Funds, calculated its net assets at 97 cents per share, and would 
suspend payment of redemption proceeds to Fund investors, for up to seven days after the redemption, 
with certain exceptions.  On September 22, the SEC issued a temporary order permitting the Primary 
Fund and the U.S. Government Fund, another Reserve Fund, to suspend redemptions and payment of 
redemption proceeds, until the markets are liquid to a degree that enables each fund to liquidate portfolio 
securities without impairing the net asset value of each fund, or until the SEC rescinds the order. 

Click http://www.sec.gov/divisions/investment/guidance/reservefundmmffaq.htm to access the Q&A. 

Click here to access the temporary order issued to the Reserve Funds. 

SEC Begins Accepting Form D Filings (HF) 

9.15.2008  The SEC began accepting filings of Form D through the Internet.  The new rules providing for 
online filing and simplification of Form D notices were approved by SEC in 2007.  Form D filings notify the 
SEC of sales of securities in private and certain other nonregistered offerings of securities. Many states 
also require Form D notice filings. 

The SEC's new Form D online filing system features simplified and updated information requirements and 
is voluntary until March 16, 2009. Companies and funds required to file Form D notices may continue to 
file them on paper until that date, following either the old or new information requirements. 

In the release, the SEC encouraged Form D filers to use the voluntary system and inform SEC staff about 
their experiences. The SEC staff expects adjustments will be made to the system to increase its utility and 
user-friendliness before the online filing of Form D becomes mandatory.  

The SEC also stated that its staff continues to work with the North American Securities Administrators 
Association (NASAA) to link its Form D filing system with a system built by state securities regulators that 
would accept state Form D filings. No timetable has been adopted for linking the two systems. 
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Click http://www.sec.gov/news/press/2008/2008-199.htm for the press release announcing the filings. 

Enforcement
SEC Sues Prime Bank Promoter and a Hedge Fund's Chief Compliance Officer for Fraud (HF & IA) 

9.30.2008  The SEC filed a civil action in the U.S. District Court for the Northern District of Illinois against 
David Myatt and William Eichengreen.  They were charged with violating the antifraud provisions of 
federal securities law based on their conduct involving a now-defunct hedge fund, Directors Performance 
Fund, LLC (the "Fund"). 

The SEC alleged that Myatt defrauded the Fund by convincing Directors Financial Group, Ltd. ("DFG"), 
the Fund's investment adviser and managing member, to invest $25 million in a fraudulent "prime bank" 
scheme.  The SEC also alleged that Myatt falsely claimed that: 

• He was an associate with American Trade Industries, Inc. ("ATI"), which purportedly held more 
than $60 million in assets that he used to "assist the global financial markets and social well-being 
of others";  

• ATI's President, Richard Warren, ran a trading program that transacted in unidentified discounted 
fixed-income instruments (the "ATI Program");  

• The ATI Program would earn a return in excess of 10% per month with no risk to invested 
principal;  

• Trading for the ATI Program occurred on a secret market overseen by "the Fed"; and  

• Warren was one of the few traders licensed by "the Fed" to trade on that secret market.  

In reality, the ATI Program, according to the SEC, was a sham designed to defraud investors. No trades 
ever took place and no profits were actually generated. Such "something-for-nothing" trading programs 
are entirely fictional. Moreover, the Federal Reserve does not oversee any such trading programs or 
license any individuals to conduct such trading. 

The SEC also alleged that the Fund's Chief Compliance and Chief Marketing Officer, William 
Eichengreen: 

• Defrauded the Fund by falsifying the Fund's financial statements, thereby allowing DFG to take 
profit-based fees to which it was not entitled, and 

• Defrauded prospective investors in the Fund (and DFG's individual investment adviser clients 
who invested in the Fund) by consistently misrepresenting the Fund's trading strategy, 
investments and performance. 

Click http://www.sec.gov/litigation/litreleases/2008/lr20761.htm to access the administrative action. 

SEC Summary Judgment Granted in Hedge Fund Fraud Case (HF) 

9.29.2008  The U.S. District Court of the Southern District of Florida granted the SEC’s motion for 
summary judgment against Michael Lauer, the alleged architect of a major hedge fund fraud scheme. The 
Court found that Lauer's fraud as head of Lancer Management Group and Lancer Management Group II 
that acted as hedge fund advisers was "egregious, pervasive, premeditated and resulted in the loss of 
hundreds of millions of dollars in investors' funds." 

The Court found Lauer materially overstated the hedge funds' valuations for the years 1999-2002, 
manipulated the prices of seven securities that were a material portion of the funds' portfolios from 
November 1999 through at least April 2003, failed to provide any basis for the exorbitant valuations of the 
shell corporations that saturated the funds' portfolios, lied to investors about the hedge funds’ actual 
holdings by providing them with fake portfolios; and falsely represented the hedge funds' holdings in 
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newsletters.  Lauer had raised more than $1.1 billion from investors and, according to the Court, his 
fraudulent actions resulted in investor losses of approximately $500 million.  

Click here to access the administrative action. 

California Hedge Fund Adviser Charged with Fraud (HF & IA) 

9.24.2008  The SEC charged a California-based investment adviser and its owner with fraud for failing to 
disclose a material conflict of interest when recommending that their clients invest in a hedge fund that 
made undisclosed subprime and other high-risk investments.  The SEC’s complaint, filed in federal 
district court in Los Angeles, alleged that WealthWise LLC and its principal Jeffrey A. Forrest 
recommended that more than 60 of their clients invest approximately $40 million in Apex Equity Options 
Fund, a hedge fund managed by Salt Lake City-based Thompson Consulting, Inc. (TCI). According to the 
SEC's complaint, WealthWise and Forrest failed to disclose a side agreement in which WealthWise 
received a portion of the performance fee that Apex paid TCI for all WealthWise assets invested in the 
hedge fund. From April 2005 to September 2007, WealthWise received more than $350,000 in 
performance fees from TCI. Apex collapsed in August 2007, and WealthWise clients lost nearly all of the 
money they invested. 

Click http://www.sec.gov/litigation/litreleases/2008/lr20737.htm to access the administrative action. 

Court Enters Final Judgment Against Massachusetts Hedge Fund Manager in Fraud Scheme  
(HF & IA) 

9.16.2008  The Massachusetts federal district court entered a judgment against defendant Evan K. 
Andersen of Boston, Massachusetts, in connection with a civil injunctive action filed in April 2007 by the 
SEC against Andersen, his business partner and Lydia Capital, LLC (“Lydia”), a registered investment 
adviser based in Boston, Massachusetts. The judgment enjoins Andersen, a principal of Lydia, from 
engaging in future violations of the antifraud provisions of the federal securities laws and holds him liable 
for $2,350,000 in disgorgement of profits from the conduct alleged in the SEC's complaint, plus 
prejudgment interest of $177,089. 

The SEC had alleged that from June 2006 through April 2007, Andersen and his business partner, Glenn 
Manterfield, acting through Lydia, engaged in a scheme to defraud more than 60 investors who invested 
approximately $34 million in Lydia Capital Alternative Investment Fund LP, a hedge fund managed by 
Lydia. The SEC alleged that the defendants told investors that they intended to use the hedge fund's 
assets to acquire a portfolio of life insurance polices in the life settlement market.  According to the SEC, 
Andersen, Lydia and Manterfield made a series of material misrepresentations and omissions, including: 

• Materially overstating, and in some instances completely fabricating, the hedge fund's 
performance; 

• Inventing business partners, offices and investors in an attempt to legitimatize the firm and 
concealing the truth as to why key vendors and banks ceased relationships with the defendants; 

• Lying about Manterfield's significant criminal history, and failing to disclose a February 2007 
criminal asset freeze against him in England; 

• Lying about how the hedge fund planned to address certain material risks and failing to disclose 
others; and 

• Misstating the nature of the hedge fund's assets and its investment process. In addition, the 
amended complaint alleges that Andersen and Manterfield took millions of dollars of investors' 
funds by withdrawing investor monies to which they were not entitled. 

Click http://www.sec.gov/litigation/litreleases/2008/lr20723.htm to access the administrative order. 
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SEC Charges Investment Adviser with Cherry-Picking (IA) 

9.9.2008  The SEC charged James C. Dawson with securities fraud and investment adviser fraud, for 
allegedly orchestrating a cherry-picking scheme in which he allocated profitable trades to his personal 
account at the expense of his clients. Dawson is the investment adviser to a hedge fund, called Victoria 
Investors, and individual clients. 

The SEC alleged that from April 2003 through October 2005, Dawson allocated profitable trades to his 
personal account by purchasing securities throughout the day in a single account and allocating the 
trades amongst his clients and his personal account after he saw whether the trades were profitable. The 
SEC further alleged that Dawson used Victoria Investors' funds to pay for personal and family expenses. 
Dawson did not tell his clients – Victoria Investors or his individual clients – about his cherry-picking 
scheme and did not tell Victoria Investors that he was using fund assets for his personal expenses. 

Click here to access the administrative order. 

Speeches
OCIE Directors Speaks About Fraud (HF, IA & MF) 

9.9.2008  Lori Richards, Director of the Office of Compliance Inspections and Examinations, gave a 
speech in Fort Worth, Texas entitled "Why Does Fraud Occur and What Can Deter or Prevent it?" The 
program was the 32nd Annual Southwest Securities Enforcement Conference, sponsored by the SEC’s 
Fort Worth Office and by the Texas State Securities Board.   

She noted that an important function of OCIE when it performs examinations is to identify weaknesses in 
compliance and other internal controls that could allow fraud and other types of violations to occur down 
the road – and to ensure that firms' “beef up” their internal controls to prevent this from happening. In this 
way, examiners play a proactive role in the securities markets in helping to prevent problems from 
occurring at all.  OCIE examines all types of firms: very large firms with billions under management and 
very small one-person shops; investment advisers, brokers, mutual funds and transfer agents, and those 
that are joint and multiple registrants; firms that are focused on retail investors and those that only serve 
large institutional investors; and firms with very strong controls to prevent violations and those with 
alarmingly weak controls.  It also conducts routine exams, sweep exams (focused on a particular 
compliance risk issue) and cause exams. 

Director Richards then reviewed the types of fraud OCIE most commonly sees and the reasons why 
persons commit fraud. 

Click http://www.sec.gov/news/speech/2008/spch090908lar.htm to access the speech. 

Miscellaneous
Roundtable on Modernizing the SEC's Disclosure System (IA & MF) 

9.29.2008  The SEC will hold a roundtable on modernizing its disclosure system on October 8, 2008.  The 
roundtable will consist of an open discussion on the SEC's financial disclosure system, including the 
information needs of investors, public companies, and others and the capabilities of modern information 
technology to improve transparency and ease of use. The roundtable will be organized as two panels, 
each consisting of investors, issuers, academics and other parties with experience with the SEC's 
financial disclosure system. 

The Roundtable will begin at 9:00 a.m.  It will take place in the Auditorium of the SEC's headquarters at 
100 F Street, NE, Washington, D.C. The Roundtable will be open to the public with seating on a first-
come, first-served basis. Doors will open at 8:30 a.m. Visitors will be subject to security checks. 

Click http://www.sec.gov/news/digest/2008/dig092908.htm to access the release announcing the 
roundtable. 
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Division of Investment Management Posts Senior Security No-Action Positions Log (MF)  

9.24.2008  The SEC's Division of Investment Management, in an effort to aid registered investment 
companies and their counsel, posted a bibliography of relevant authority and precedent relating to 
registered investment companies’ use of “senior securities.”  Section 18 of the Investment Company Act 
of 1940 circumscribes the ability of registered closed-end investment companies and registered open-end 
investment companies to issue or sell senior securities.  Section 18(a)(1) prohibits a closed-end 
investment company from issuing any class of senior security or selling any senior security of which it is 
the issuer, that represents indebtedness, unless immediately after such issuance or sale the investment 
company will have asset coverage of at least 300%. Section 18(f)(1) prohibits an open-end investment 
company from issuing any class of senior security, or selling any class of senior security of which it is the 
issuer, except that the investment company may borrow from a bank provided that immediately after any 
such borrowing there is asset coverage of at least 300% for all of its borrowings.  

The SEC and its staff have taken the position that reverse repurchase agreements, firm commitment 
agreements, standby commitment agreements, short sales, written options, forwards, futures and certain 
other derivatives transactions may involve the issuance of a senior security subject to the prohibitions and 
asset coverage requirements of Sections 18(a)(1) and 18(f)(1). The SEC and the staff have indicated, 
however, that they will not object to investment companies' engaging in such transactions without 
complying with the asset coverage and other requirements of Sections 18(a)(1) and 18(f)(1), provided 
that the investment companies segregate assets, or otherwise “cover” their obligations under the 
instruments, consistent with SEC and staff guidance.  

Click http://www.sec.gov/divisions/investment/seniorsecurities-bibliography.htm to access the 
bibliography.  

CCOutreach Seminar Registration Information Posted (IA & MF) 

9.24.2008 The SEC has posted information regarding how chief compliance officers for mutual funds and 
investment advisers can register for the agency's annual CCOutreach National Seminar. 

The SEC's CCOutreach program is sponsored jointly by the SEC’s Division of Investment Management 
and the Office of Compliance Inspections and Examinations. The National Seminar will take place from 9 
a.m. to 5 p.m. ET, and attendance is limited to 500 people. Adviser and mutual fund CCOs will be given 
priority on a first-come, first-served basis. The seminar also will be webcast at www.sec.gov. 

Click http://www.sec.gov/info/cco/cconsreg.htm to access the registration information. 

Seniors Summit Held (IA & MF) 

9.22.2008  The SEC held a summit to help older investors make decisions about their finances and learn 
new ways to protect their assets as they age.  In the morning session, senior attendees heard tips and 
advice on how to ensure their money is protected and used as desired after they retire or in the event of 
illness or incapacity.  In the afternoon session, financial services professionals discussed practices that 
firms use when advising senior investors, including those with diminishing capacity. 

FINRA, the North American Securities Administrators Association (NASAA) and AARP participated in the 
Summit.   

Click http://www.sec.gov/news/speech/2008/spch092208cc.htm for a speech by Chairman Christopher 
Cox at the Summit. 
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