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Legislation 

House Releases Schedule for Financial Regulatory Reform (HF, IA & MF) 
 
6.18.2009  House Financial Services Committee Chairman Barney Frank (D-MA) announced the 
committee’s tentative schedule for the consideration of the Obama Administration’s plan for sweeping 
financial regulatory reform. Chairman Frank is also working to reschedule the postponed hearing with 
Secretary Timothy Geithner, and he noted that additional hearings and committee meetings will be 
scheduled in July. Below is a tentative committee schedule: 
 
Thursday, July 9: Domestic Monetary Policy and Technology Subcommittee hearing on the role of 

the Federal Reserve (2:00 p.m.) 

Friday, July 10: Full committee hearing on derivatives 

Monday, July 13: Full committee hearing on financial regulation restructuring to hear from 
academics and experts on the subject 

Tuesday, July 14: Capital Markets Subcommittee hearing on the Securities and Exchange 
Commission (SEC) 

Wednesday, July 15: Full committee hearing on financial regulation and restructuring  

Thursday, July 16: Full committee hearing on financial regulation and restructuring  

Friday, July 17: Full committee hearing on financial regulation and restructuring  

Tuesday, July 21: Date held for the annual Humphrey-Hawkins Semi-Annual Report of the Federal 
Reserve on Monetary Policy 

Wednesday, July 22: Full committee hearing on financial regulation and restructuring  

Thursday, July 23: Date held for mark-up 

Friday, July 24: Full committee hearing on financial regulation and restructuring 

Wednesday, July 29: Date held for mark-up 

Thursday, July 30: Date held for mark-up 

Chairman Frank also noted that members should expect additional hearings and committee meetings on 
financial regulatory reform in September, after the annual August district work period.  

White House Proposes Significant and Comprehensive Regulatory Reform (HF, IA & MF)  

6.17.2009  The Obama Administration introduced a white paper, Financial Regulatory Reform – A New 
Foundation: Rebuilding Financial Supervision and Regulation (the White Paper), proposing significant 



and comprehensive regulatory reform in response to what the White Paper calls the “most severe 
financial crisis since the Great Depression.” The White Paper offers targeted recommendations intended 
to address the following five key goals: (1) promote robust supervision and regulation of financial firms; 
(2) establish comprehensive supervision and regulation of financial markets; (3) protect consumers and 
investors from financial abuse; (4) improve tools for managing financial crises; and (5) raise international 
regulatory standards and improve international cooperation.  

As part of the effort to strengthen and augment the existing regulatory framework, the White Paper: 
(1) recommends restructuring the federal financial regulatory system, including the formation of new 
agencies and coordinating bodies, a new consolidated bank regulator, and a more powerful Federal 
Reserve; and (2) proposes greater regulation and robust reporting requirements on securitizations, 
stronger regulation of credit rating agencies, comprehensive regulation and oversight with respect to all 
over-the-counter (OTC) derivatives and derivatives dealers, and granting new authority to the Federal 
Reserve to oversee payment, clearing and settlement systems and related activities.  

The proposal impacts money market funds, hedge funds and investment advisers, their parent 
companies, and government agencies that regulate them. 
 
With respect to money market funds, Treasury states that the SEC should consider:  
 

• Requiring money market funds to maintain substantial liquidity buffers;  

• Reducing the maximum weighted average maturity of money market fund assets;  

• Tightening the credit concentration limits applicable to money market funds;  

• Improving the credit risk analysis and management of money market funds; and  

• Empowering money market fund boards of directors to suspend redemptions in extraordinary 
circumstances to protect the interests of fund shareholders. 

Turning to hedge funds, Treasury recommends that all investment advisers to hedge funds and other 
private pools of capital, including private equity funds and venture capital funds, whose assets under 
management exceed a certain threshold should be required to register with the SEC under the 
Investment Advisers Act of 1940. Such funds would be subject to: 

• Recordkeeping requirements; 

• Requirements for disclosures to investors, creditors and counterparties; 

• Regular periodic examinations; and 

• Regulatory reporting requirements for reporting on a confidential basis of the amount of assets 
under management, borrowings, off-balance sheet exposures, and other information necessary to 
assess whether the fund or fund family is so large, highly leveraged or interconnected that it 
poses a threat to financial stability. 

Treasury addressed perceived confusion by investors with respect to investment advisers and broker-
dealers. It states that new legislation should bolster investor protections and bring important consistency 
to the regulation of broker-dealers and investment advisers by: 

• Requiring that broker-dealers who provide investment advice about securities to investors have 
the same fiduciary obligations as registered investment advisers; 
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• Providing simple and clear disclosure to investors regarding the scope of the terms of their 
relationships with investment professionals; and 

• Prohibiting certain conflicts of interests and sales practices that are contrary to the interests of 
investors (in particular, forms of compensation that encourage intermediaries to put investors into 
products that are profitable to the intermediary, but are not in the investors’ best interest). 

Click http://www.financialstability.gov/docs/regs/FinalReport_web.pdf to access the White Paper. 

Click http://sutherland-news.com/ve/ZZRs9996a73Waayk5/stype=dload/OID=709623222226386/VT=0 to 
access a recent Sutherland legal alert regarding the White Paper, its proposals and its implications. 

Click http://www.ici.org/pressroom/news/09_news_reg_reform_proposal to access a statement by the 
Investment Company Institute’s President, Paul Schott Stevens, about the proposal. 

Judiciary 
 

Key Briefs Filed In Jones v. Harris Associates Regarding Compensation Paid to Mutual Fund 
Advisors (IA & MF) 
 
6.15.2009  Less than one week after Petitioners filed their brief, the SEC and the Justice Department filed 
an amicus curiae brief where the Supreme Court granted certiorari to decide “whether the United States 
Court of Appeals for the Seventh Circuit erroneously held, in conflict with the decisions of three other 
circuits, that a shareholder’s claim that the fund’s investment adviser charged an excessive fee—more 
than twice the fee it charged to funds with which it was not affiliated—is not cognizable under § 36(b) [of 
the Investment Company Act of 1940], unless the shareholder can show that the adviser misled the 
fund’s directors who approved the fee.” 
 
Congress enacted the Investment Company Act of 1940 (1940 Act) to mitigate the conflicts of interest 
inherent in the relationship between investment advisers and the mutual funds they create and manage. 
See Daily Income Fund, Inc. v. Fox, 464 U.S. 523, 536 (1984). Section 36(b) of the 1940 Act imposes on 
investment advisers “a fiduciary duty with respect to the receipt of compensation for services” and 
authorizes fund shareholders to bring a claim for “breach of [that] fiduciary duty.” 15 U.S.C. § 80a-35(b). 
The 1940 Act further provides that, in such an action, “approval by the board of directors” of the fund is 
not conclusive, but “shall be given such consideration by the court as is deemed appropriate under all the 
circumstances.” Id. § 80a-35(b)(2). 
 
The SEC and the Justice Department argue in their brief that the appellate court erred when it affirmed 
the dismissal of an investor’s lawsuit against a mutual fund adviser who allegedly received excessive 
compensation. They argue that the standard for determining the appropriateness of a fee should be done 
by following the Court’s approach in Gartenberg v. Merrill Lynch Asset Mgmt., Inc., 694 F.2d 923, 928 (2d 
Cir. 1982). In Gartenberg, according to the SEC and the Department of Justice, the Second Circuit 
stressed that “all pertinent facts must be weighed” in making the determination of whether the adviser-
manager charged a disproportionately large fee. 

The SEC and the Department of Justice disagree with the Seventh Circuit’s application of a “market-
based approach,” with which the court concluded that the market for funds is so competitive that § 36(b) 
requires only that the adviser not mislead the fund’s board during the fee-setting process. The SEC and 
the Justice Department believe that this approach undermines the intent of the statute and the fiduciary 
duty that Congress intentionally incorporated into the statute. They argue that a court should not act as a 
rate-setter but instead “should determine whether the adviser’s fee is within the range of fees that arm’s-
length bargaining might have produced.” 
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Click http://www.abanet.org/publiced/preview/briefs/pdfs/07-08/08-586_PetitionerAmCuUSA.pdf to 
access the brief filed by the Justice Department and the SEC. 

Regulatory 
 

SEC Proposes Amendments to Rule 2a-7 (MF) 
 
6.24.2009  The SEC voted unanimously to propose amendments to Rule 2a-7 under the Investment 
Company Act of 1940 designed to strengthen the regulatory framework for money market funds to 
increase their resilience to economic stresses and reduce the risks of runs on the funds. The SEC is 
seeking public comment on their proposals, which would: (1) require money market funds to maintain a 
portion of their portfolios in highly liquid investments; (2) reduce their exposure to long-term debt; (3) limit 
their investments to only the highest quality portfolio securities; (4) require the monthly reporting of 
portfolio holdings; and (5) allow the suspension of redemptions if a fund “breaks the buck” to allow for the 
orderly liquidation of fund assets. A money market fund “breaks the buck” when its net asset value falls 
below $1.00 per share, meaning investors in that fund will lose money. 
 
The proposed amendments would:  
 

• Limit money market funds to investing only in first-tier securities, and preclude those funds from 
making new investments in second-tier securities; 

• Shorten the maximum dollar-weighted average portfolio maturity of money market funds to 
60 days, from the current 90-day limit, and include a new limitation of 120 days for the weighted 
average portfolio life of money market funds; 

• Impose certain minimum liquidity requirements on money market funds. Money market funds 
would be required to hold specified percentages of their assets in cash or highly liquid securities. 
The SEC proposal would require funds whose institutional investors include companies and 
public pension funds to make sure that at least 10% of their assets could be sold in one day and 
a minimum of 30% could be divested within a week; 

• Permit affiliated transactions to, for example, allow an affiliate to purchase defaulted securities 
from the money market fund, when such transactions are in the best interests of the fund; 

• Enable the board of a money market fund to suspend redemptions in circumstances where the 
fund has “broken the buck” and plans to liquidate; and 

• Require cash to make up 5% of assets for funds with individual investors and 15% of the portfolio 
to be in holdings that could be sold within a week.  

Money market funds would also be prohibited from investing in securities that don’t receive top rankings 
from ratings companies. Currently, the SEC permits 5% of a fund’s assets to be lower-rated securities.  
 
To prevent losses during runs, the SEC proposal would authorize a fund’s board of directors to bar 
investors from selling their shares when the net-asset value falls below $1.00. 

The SEC is requesting comments on the following issues: 

• Whether money market funds should no longer be permitted to use the amortized cost method of 
valuation or maintain a stable net asset value of $1.00;  

• Whether the SEC should require money market funds to have the ability to redeem investors in 
kind;  
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• Whether money market fund boards should be required to identify the credit rating agencies (and 
a certain minimum number of those agencies) that will be used to evaluate the eligibility of 
securities for purchase and for monitoring of investments held in fund portfolios;  

• How the SEC can better address the risks posed to investors in money market funds when those 
funds invest in asset-backed securities; 

• A new exemptive provision that would permit a money market fund’s board of directors to 
suspend redemptions if it determines to liquidate due to having “broken” a dollar; 

• New minimum liquidity requirements that are more stringent for institutional money market funds 
than they are for retail money market funds; 

• A new requirement that money market funds adopt “know your investor” procedures to identify 
investors whose redemption requests could pose risks to the funds; 

• A new requirement that money market funds post their portfolio holdings on a Web site on a 
monthly basis; and 

• Requiring certain institutional investors to accept redemptions “in-kind” from money market funds. 

Click http://www.sec.gov/rules/proposed/2009/ic-28807.pdf to access the proposing release. 
 
SEC Chairman Mary Schapiro and SEC Commissioners Luis Aguilar, Kathleen Casey, and Troy Paredes 
spoke at the open SEC meeting in Washington, D.C., about strengthening the money market framework.  
 
Chairman Schapiro stated that the SEC is considering proposals that would strengthen money market 
fund regulation to help avoid the types of events experienced last fall, with the most significant proposal 
being the enhancement of the risk-limiting requirements of Rule 2a-7. Chairman Schapiro stated that the 
proposals would establish new liquidity requirements for money market funds, so that the funds are 
required to hold specified percentages of their assets in cash or highly liquid securities. In addition, the 
Chairman stated that the proposals would enhance the SEC’s ability to monitor money market funds.  
 
Click http://www.sec.gov/news/speech/2009/spch062409mls.htm to access Chairman Schapiro’s full 
remarks. 
 
Commissioner Aguilar started with a brief background of money market funds and the resiliency of funds 
under Rule 2a-7. However, the Commissioner noted that it was appropriate to revisit the safeguards of 
the Rule based on the events of last year and the continuing economic turmoil. The Commissioner 
continued his statements with an overview of the proposal, external and internal determinations that are 
in the current rule, the request for comments on removing references to credit ratings, and strengthening 
the quality of Nationally Recognized Statistical Rating Organization (NRSRO) ratings. 
 
Click http://www.sec.gov/news/speech/2009/spch062409laa.htm to access Commissioner Aguilar’s full 
remarks. 
 
Commissioner Casey noted that the onset of the financial crisis, the collapse of the Reserve Fund, and 
subsequent actions taken by Treasury and the Federal Reserve with respect to money market funds have 
led to questions about the safety and reliability of these funds and the regulatory requirements under 
which they operate. Commissioner Casey highlighted one issue of “grave concern” in Rule 2a-7—the 
continued reliance on NRSRO ratings. Commissioner Casey specifically stated that it would be a problem 
to give fund boards authority to designate a certain number of NRSROs that they must look to in 
evaluating the eligibility of portfolio securities under the rule and that they must determine annually issue 
ratings sufficiently reliable for that use. The Commissioner stated that we should be acting to reduce 
investor and regulatory reliance on credit ratings.  
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Click http://www.sec.gov/news/speech/2009/spch062409klc.htm to access Commissioner Casey’s full 
remarks.  

Commissioner Paredes also discussed money market funds and their “essential function for investors and 
our capital markets” and that the goal of better ensuring the $1.00 stable net asset value of money market 
funds led the SEC to propose changes to Rule 2a-7. “The proposal goes to great lengths to reduce the 
risk that money market funds will break the buck. The proposed Rule 2a-7 amendments, for example, 
shorten portfolio maturities and impose new liquidity requirements. The amendments also would permit 
money market funds that have broken a buck to suspend redemptions to facilitate orderly liquidation.” The 
Commissioner expressed two “reservations” about the proposal: (1) the proposal eliminates entirely 
Second Tier securities as a category of investment for money market funds; and (2) in proposing certain 
portfolio disclosures, the release discusses and seeks comment on the possibility of requiring money 
market funds to disclose their market-based net asset value per share.  
 
Click http://www.sec.gov/news/speech/2009/spch062409tap.htm to access Commissioner Paredes’ full 
remarks. 
 
IOSCO Endorses Registration for Hedge Funds and Hedge Fund Advisers (HF)  
 
6.22.2009  The International Organization of Securities Commissions’ (IOSCO) Technical Committee 
published Hedge Funds Oversight: Final Report, which contains six high-level principles that will enable 
securities regulators to address, in a collective and effective way, the regulatory and systemic risks posed 
by hedge funds in their own jurisdictions while supporting a globally consistent approach. The report, 
which was prepared by the Task Force on Unregulated Entities, recommends that all securities regulators 
apply the principles in their regulatory approaches. 
 
Click http://www.iosco.org/news/pdf/IOSCONEWS148.pdf to access IOSCO’s press release.  
 
SEC and Labor Hold Hearings on Target Date Funds (MF) 
 
6.18.2009  SEC Chairman Mary Schapiro spoke about target date mutual funds at a hearing sponsored 
jointly by the SEC and the Department of Labor. She stated that investors are drawn to them because of 
the “set it and forget it” approach that the funds have taken, which is based on the funds’ automatic shift 
to conservative investments as the “target” date approaches. Although the Chairman conceded that the 
funds were expected to make investing easier for “typical Americans,” the Chairman stated that losses of 
almost 25% in 2008 among 31 funds with a 2010 start date and returns of 2010 target date funds in 2008 
of minus 3.6% to minus 41% has left investors “surprised.” The Chairman advised that based on these 
results, regulatory changes, industry reforms and other revisions should be considered.  
 
Click http://www.sec.gov/news/speech/2009/spch061809mls.htm to access Chairman Schapiro’s full 
remarks at the hearing. 
 
Click http://www.ici.org/pressroom/news/09_news_target_fund to access a press release issued by the 
Investment Company Institute on the Target Date Funds hearing. 

Enforcement 

Michigan Adviser Barred From Industry (IA) 
 
6.26.2009  The SEC barred Mark R. Hamlin, a Michigan investment adviser, from the industry based, in 
part, on misrepresentations he made to clients.  
 
Hamlin represented to investors that he was a day trader and that he would invest their funds, along with 
other investors’ funds, in the stock market, and that he would send the investors weekly reports of his 
trading and their profits or losses. The SEC also alleged that in the weekly trading reports, Hamlin 
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represented that the investors earned profits in all but seven weeks of trading. The complaint alleged that, 
contrary to his representations, among other things, Hamlin invested only $1,248,370 of the 
approximately $2 million that he received from the investors. The SEC further alleged that Hamlin 
subsequently transferred into his bank accounts approximately $627,000 from his and KFT’s brokerage 
accounts into his bank accounts and used this money, along with the $759,000 in investor funds that he 
never invested, to meet $755,000 in investor withdrawal requests and to pay $668,000 in personal 
expenses. The SEC also alleged that from April 2005 through June 2008, Hamlin’s trading resulted in 
losses of approximately $644,862. The complaint alleged that Hamlin’s trading was profitable during only 
nine of the 39 months of the offering and generated a total of only $22,150 in profit.  
 
Click http://www.sec.gov/litigation/admin/2009/ia-2896.pdf to access the SEC’s administrative action. 
 
FINRA Fines Wachovia Securities for Failing to Deliver Prospectuses (MF) 
 
6.25.2009  The Financial Industry Regulatory Authority (FINRA) announced that it has fined Wachovia 
Securities $1.4 million for prospectus delivery failures and related supervisory violations. FINRA found 
widespread deficiencies relating to the delivery of prospectuses in connection with certain classes of 
securities: exchange-traded funds, collateral mortgage obligations, auction market preferred securities, 
corporate debt securities, preferred stocks, mutual funds, alternative investment securities, equity 
syndicate initial public offerings and secondary purchases of equity non-syndicate initial public offerings. 
 
FINRA’s investigation showed that the firm failed to deliver the required prospectuses to customers in 
approximately 6,000 of approximately 22,000 transactions effected between July 2003 and December 
2004. The market value of these 6,000 transactions was approximately $256 million. 
 
The firm’s failures to deliver prospectuses resulted from multiple causes, including coding errors, failures 
by certain business units to notify the firm’s operations department that a prospectus was required to be 
delivered, and a failure to monitor and supervise the activities of its outside vendor contracted to deliver 
the prospectuses. FINRA also found that Wachovia Securities had failed to have adequate supervisory 
systems and policies and procedures in place to ensure that customers who purchased these investment 
products received prospectuses. 
 
Click http://www.finra.org/Newsroom/NewsReleases/2009/P119052 to access the press release about the 
FINRA action. 
 
Hedge Fund Adviser Admits to Mutual Fund Late Trading Charges (HF, IA & MF) 
 
6.26.2009  Najy N. Nasser, the founder of Headstart Advisers Limited (HAL), and Headstart Fund Ltd. 
were the subject of an administrative proceeding involving a mutual fund late trading and deceptive 
market timing. The final judgments enjoin Nasser and HAL from future violations of the antifraud 
provisions of the federal securities laws and order them to pay civil monetary penalties of $600,000 and 
$200,000, respectively. In addition, the final judgment orders the Headstart Fund to pay disgorgement of 
$17 million. 

The SEC alleged that from approximately September 1998 through September 2003, the Headstart Fund, 
a hedge fund incorporated in the Bahamas, acting through its United Kingdom investment adviser, HAL, 
engaged in fraudulent late trading and deceptive market timing of U.S. mutual funds through accounts at 
U.S. broker-dealers. Nasser, HAL’s chief investment adviser, provided instructions to, or otherwise 
communicated with, personnel at U.S. broker-dealers to direct Headstart Fund’s late trading and 
deceptive market timing scheme. 

Click http://www.sec.gov/litigation/litreleases/2009/lr21108.htm to access the SEC litigation release. 
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SEC Charges California-Based Hedge Fund Manager for Operating Ponzi-Like Scheme (HF & IA) 
 
6.24.2009  The SEC charged California-based hedge fund manager Moises Pacheco and two entities he 
allegedly controls—Advanced Money Management, Inc., and Business Development & Consulting Co.—
for operating a Ponzi-like scheme through five hedge funds that raised $14.7 million from more than 200 
investors over a 3½-year period. According to the SEC, Pacheco told investors that he had developed a 
lucrative investment strategy involving the purchase and sale of covered call options, and that the hedge 
funds exclusively relied upon this strategy to generate trading profits ranging from 30% to 48% per year. 
According to the SEC, Pacheco did not generate the returns he claimed to have made and instead used 
investor principal to pay purported returns until the scheme collapsed. 
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21101.htm to access the SEC litigation release. 
 
SEC Charges Massachusetts-Based Adviser in Multimillion-Dollar Ponzi Scheme (IA) 
 
6.24.2009  The SEC charged Massachusetts-based investment adviser Michael C. Regan for allegedly 
conducting a multimillion-dollar Ponzi scheme in which he promised investors lofty returns as high as 20% 
but instead often stole their money for his personal use. The SEC alleges that Regan and his firm, Regan 
& Company, fraudulently obtained at least $15.9 million from dozens of investors nationwide by selling 
securities in his now defunct River Stream Fund. The SEC alleges that Regan provided fake account 
statements and tax forms to investors showing artificially inflated account balances and concealing that 
he did no securities trading at all for several years and suffered substantial losses on investments that he 
did make. The SEC also alleges that Regan falsely claimed that he earned an MBA from a major New 
York university and promoted a phony track record of successful securities trading and investment 
expertise. Regan is not registered as an investment adviser with the SEC or any other securities 
regulator. 
 
Regan and his firm settled the SEC’s claims against them and consented to the entry of a judgment, 
subject to approval by the court, that enjoins them from violating or aiding or abetting future violations of 
the above provisions of the securities laws, orders them jointly and severally liable for more than 
$8.7 million in disgorgement and prejudgment interest (which will be deemed satisfied if a restitution order 
is entered in the parallel criminal case), and defers determination of financial penalties to a later date. 
 
Click http://www.sec.gov/litigation/complaints/2009/comp21102.pdf to access the SEC litigation 
complaint. 
 
SEC Charges Investment Advisor For Securities Fraud In Madoff Ponzi Scheme (IA) 
 
6.22.2009  The SEC charged California-based investment adviser Stanley Chais, among others, with 
securities fraud for allegedly misrepresenting his role in managing certain funds’ assets and for 
distributing account statements that he should have known were false relating to the Bernard L. Madoff 
Ponzi scheme. Chais oversaw three funds allegedly involved in the scheme. The SEC alleges that Chais 
represented to the Funds’ investors that he formulated and executed the Funds’ trading strategies. In 
reality, the SEC says, Chais merely turned over the Funds’ assets to Madoff without telling the Funds’ 
investors. The SEC alleges that Chais ignored red flags related to Madoff’s fraud. When the alleged Ponzi 
scheme collapsed, Chais investors’ accounts were valued at nearly $1 billion. In addition, the SEC 
alleges that Chais opened and exercised control over approximately 60 other accounts at Madoff’s firm 
on behalf of Chais’ family members and related entities. Taking all of these accounts collectively, between 
1995 and 2008, Chais and his family members and related entities allegedly withdrew more than 
$500 million more than they actually invested with Madoff. 
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21096.htm to access the SEC litigation release.  
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SEC Charges Promoter and Firm With Operating Ponzi Scheme Targeting African-American And 
Hispanic Communities (IA) 

6.17.2009  The SEC filed a complaint in the U.S. District Court for the Central District of California against 
Horizon Property Holdings, L.C. (Horizon) and its principal, Cydney Sanchez. The SEC alleges that 
Sanchez, of Los Angeles, and Beverly Hills-based Horizon operated a $6 million real estate investment 
scheme that primarily targeted the African-American and Hispanic communities. 

The SEC’s complaint alleges that in 2006 and 2007 Sanchez and Horizon recruited approximately 150 
investors in California and several other states to participate in a purported foreclosure reinstatement 
program. According to the SEC, Sanchez claimed that investor funds were secured by a promissory note 
and an interest in real property and would be used to cure defaults on distressed properties. By promising 
returns of 40% in as little as 30 days, Sanchez raised approximately $6 million. 
 
As the SEC alleges, however, investor money was not secured and was not used to rescue homeowners 
from foreclosure. The SEC alleges that Sanchez and Horizon were instead operating a Ponzi scheme 
that used approximately $3.7 million from new investors to pay principal and returns due to earlier 
investors. The complaint further alleges that Sanchez also misappropriated the remaining investor funds 
to finance unrelated and undisclosed real estate-related activities and pay her personal expenses 
(including more than $500,000 for, among other things, airline tickets, clothing, jewelry, handbags, 
electronic equipment, furniture and cars). 
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21088.htm to access the SEC litigation release. 
 
Permanent Order Issued Against Former NFL Player (IA) 
 
6.16.2009  The SEC brought charges against Texas resident Michael J. Kiselak, a 42-year-old former 
NFL player and manager of Kiselak Capital Group, LLC. The SEC’s complaint alleged that Kiselak 
solicited approximately $24 million from 14 investors on behalf of Kiselak Capital Group by promising 
inflated returns and misrepresenting how the investor funds would be invested. The SEC also alleged that 
Kiselak failed to disclose to investors that Kiselak Capital Group took a 35% performance fee on all 
trading profits. Kiselak also told investors that the company made a 2.25% per month profit trading 
Treasury bills; instead Kiselak invested more than 95% of the investor funds in Gemstar. The SEC barred 
Kiselak from association with any broker, dealer or investment adviser.  
 
Click www.sec.gov/litigation/admin/2009/34-60120.pdf to access the SEC’s administrative action. 
  
SEC Halts Ponzi Scheme Run By Siphoning Investor Funds For Already Defunct Company (IA) 
 
6.15.2009  The SEC obtained a court order halting an $11 million Ponzi scheme in which a Chicago-
based promoter, David J. Hernandez, who is a convicted felon, promised investors unusually high returns 
from purported investments in payday advance stores. The SEC alleges that Hernandez “guaranteed 
investment contracts” through an already defunct company, NextStep Financial Services, Inc. Hernandez 
allegedly promised returns of 10% to 16% per month and made false and misleading statements about 
his background, the use of investor proceeds, and the safety of the investment. Among Hernandez’s 
alleged illicit uses of investor funds was the start-up of a Chicago sports-talk Web site called “Chicago 
Sports Webio” featuring Chicago-area sports figures and reporters. According to the SEC’s complaint, 
Hernandez never received his claimed academic credentials, and his banking career ended with the 
conviction for wire fraud. He never invested in payday advance stores as he claimed, nor did he purchase 
the insurance policies that he told investors would cover the investors’ funds. 
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21085.htm to access the SEC litigation release. 
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SEC Obtains Asset Freeze to Halt Nationwide Prime Bank Scheme (IA) 
 
6.12.2009  The SEC obtained an emergency court order and asset freeze to shut down a fraudulent 
prime bank scheme started by husband and wife John S. and Marian I. Morgan of Sarasota, Florida; 
Stephen E. Bowman of Omaha, Nebraska; and Thomas D. Woodcock Jr. of Rockwell, Texas The 
schemers allegedly promised massive returns to investors nationwide and then offered a range of 
administrative excuses when investors had not received any payments. Their scheme collectively raised 
more than $11 million for the fictitious investment program. 
 
The SEC charged two companies operated by some of the defendants: Danish entity Morgan European 
Holdings ApS and Nebraska-based Bowman Marketing Group, Inc. Among other things, the emergency 
court order issued by Judge Richard A. Lazzara grants the SEC’s request for an asset freeze, an 
accounting, expedited discovery, and the repatriation of funds to the registry of the court. 

Click http://www.sec.gov/litigation/litreleases/2009/lr21082.htm to access the SEC litigation release. 

SEC Charges New York-Based Investment Adviser for Stealing Client Funds (IA) 
 
6.10.2009  The SEC charged Matthew D. Weitzman, a New York investment adviser, for orchestrating a 
scheme in which he allegedly stole more than $6 million in investor funds for his own personal use, in 
some instances victimizing clients who were terminally ill or mentally impaired. The SEC alleges that 
Weitzman sold securities in clients’ brokerage accounts and illegally funneled their money to a bank 
account that he secretly controlled. While Weitzman allegedly spent the money on a multimillion-dollar 
home, cars and other luxury items, he provided false account statements to clients, often showing inflated 
account balances and securities holdings. Weitzman also allegedly submitted to a broker-dealer phony 
letters from clients that purported to authorize the money transfers. When clients questioned Weitzman 
about the transfers they did not authorize, he allegedly misrepresented that he was withdrawing their 
funds to make legitimate investments. 
 
Weitzman agreed to settle the SEC’s claims and, without admitting or denying the allegations, consented 
to the entry of a judgment that will grant the SEC the full relief that it seeks, but will defer the 
determination of the financial amounts of the settlement until a later date. The agreement to resolve the 
Commission’s action is subject to approval by the court.  
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21078.htm to access the SEC litigation release. 
 
SEC Charges Operators of $80 Million Ponzi Scheme Targeting Korean-Americans (IA) 
 
6.9.2009  The SEC charged two California men, Peter C. Son and Jin K. Chung, and two companies they 
control—SNC Asset Management, Inc. and SNC Investments, Inc.—for conducting an $80 million Ponzi 
scheme that targeted Korean-American investors with false promises of extraordinarily high returns from 
foreign currency (forex) trading. The SEC alleges that Son and Chung lured approximately 500 investors 
into their investment scheme by promising investors spectacular annual returns of up to 36% from forex 
trading and telling them that their companies had generated 50% profits from such trading each year 
since 2003. Allegedly, Son and Chung then misappropriated investor money for their own personal use, 
including mortgage payments on Son’s multimillion-dollar home. Among other emergency relief for 
investors, the SEC seeks court orders: (1) prohibiting the defendants from engaging in future violations of 
the antifraud provisions of the federal securities laws; (2) freezing their assets and compelling them to 
return overseas assets to the United States; and (3) requiring them to disgorge their ill-gotten gains and 
pay financial penalties.  
 
Click http://www.sec.gov/litigation/complaints/2009/comp21076.pdf to access the SEC litigation 
complaint. 
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SEC Charges Boston-Based Firm And Affiliate For Overstating Value of Mutual Fund and Making 
Selective Disclosures to Investors (IA & MF) 
 
6.8.2008  The SEC charged Boston-based Evergreen Investment Management Company LLC and an 
affiliate with securities law violations for overstating the value of a mutual fund—Ultra Short Opportunities 
Fund—and only selectively telling shareholders about the fund’s valuation problems. The SEC alleged 
that the Fund was consistently ranked as a high performer in its class in 2007 and 2008 but was inflated 
by as much as 17% due to Evergreen’s improper valuation practices. Evergreen agreed to pay more than 
$40 million to settle the SEC’s charges without admitting or denying the findings in the SEC’s order.  
 
Click http://www.sec.gov/litigation/admin/2009/34-60059.pdf to access the SEC administrative action.  

SEC Finds Merrill Lynch Investment Adviser Omitted Information From Pension Fund Clients (IA) 

6.8.2009  The SEC settled a matter instituted against Michael A. Callaway whereby he is censured, must 
cease and desist from committing or causing any violations and any future violations of § 206(2) of the 
Investment Advisers Act of 1940 (Advisers Act), and must pay a $20,000 penalty. The Order finds that 
from at least 2000 through 2005, Merrill Lynch, Pierce, Fenner & Smith Inc. (Merrill Lynch), through its 
pension consulting services advisory program, breached its fiduciary duty to certain of the firm’s pension 
fund clients and prospective clients by omitting to disclose material information. During this time period, 
Callaway was an investment adviser representative for Merrill Lynch, and in that capacity owed a fiduciary 
duty to the firm’s pension fund clients to whom he provided advice. Those clients included public pension 
funds seeking advice in developing appropriate investment strategies and in selecting investment 
managers to manage the assets entrusted to their care. In providing such advice, Callaway omitted to 
disclose to some of the firm’s pension consulting clients that certain managers included in search results 
had not been vetted and approved in advance by Merrill Lynch Consulting Services in New Jersey. 
Callaway also failed to disclose material facts involving a conflict of interest inherent in clients’ use of 
Merrill Lynch’s transition management group. In addition, up to and including 2003, Callaway failed to 
disclose fully when entering into an arrangement for directed brokerage the facts creating a material 
conflict of interest inherent in recommending the use of directed brokerage to pay hard dollar fees. By 
omitting to disclose these facts to his clients, Callaway aided and abetted and caused Merrill Lynch’s 
violation of § 206(2) of the Advisers Act. 
 
Click http://www.sec.gov/litigation/admin/2009/34-60071.pdf to access the SEC administrative action.  
 

Speeches & Testimony 
 

SEC Commissioner Aguilar Speaks on Globalization of Investment Advisers (IA) 
 
6.26.2009  SEC Commissioner Luis Aguilar spoke in Washington, D.C., before the International Institute 
for the Regulation and Inspection of Investment Advisers on “The Globalization of Investment Advisers—
How Will Regulators Respond?” With respect to foreign advisers, he stated that there are very few 
barriers applicable to investment advisers wishing to register in the United States—and foreign advisers 
find that it is relatively simple to register under the Investment Advisers Act of 1940. 
 
He next discussed an SEC-registered adviser’s fiduciary duty to its clients. He stated that the biggest 
difference between these concepts in the respective countries isn’t so much whether the concept of a 
fiduciary duty exists, but what types of enforcement mechanisms are in place, and what ability the 
judiciary has to interpret the law, that determine how effectively the concept protects interests of 
investors.   
 
Next, he spoke about broker-dealers providing investment advice. As a result of this movement toward 
asset-based fees by broker-dealers, here in the United States there has been a great deal of discourse 
about whether broker-dealers who provide investment advice and investment advisers should be held to 
the same standard and what that standard should be.   
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He concluded by noting that with the growth in the number of truly global money managers, the SEC is 
also looking to how best to protect investors when issues arise across borders. As a result, the SEC has 
entered into a number of arrangements with foreign regulators to coordinate information sharing 
regarding these firms. For example, the SEC has entered into several bilateral Memoranda of 
Understanding (MOUs) that cover supervisory cooperation with respect to investment advisers. These 
include supervisory MOUs entered into with the UK Financial Services Authority (March 2006), the 
German Bundesanstalt für Finanzdiestleistungsaufsicht (BaFin) (April 2007) and the Australian Securities 
and Investments Commission (2008), as well as the 1995 MOU with the Hong Kong Securities and 
Futures Commission. 

Click http://www.sec.gov/news/speech/2009/spch062309laa.htm to access Commissioner Aguilar’s full 
remarks. 

CFTC Chairman Gensler Speaks Before the Managed Funds Association on the Regulation of OTC 
Derivatives and Hedge Funds (HF, IA & MF) 
 
6.24.2009  U.S. Commodity Futures Trading Commission (CFTC) Chairman Gary Gensler spoke before 
the Managed Funds Association in Chicago, Illinois, regarding the regulation of OTC derivatives and 
hedge funds. Gensler counseled that Congress needs to establish a regulatory regime to cover the entire 
OTC derivatives marketplace to accomplish four goals: (1) lowering systemic risk; (2) providing 
transparency and efficiency in markets; (3) ensuring market integrity by preventing fraud, manipulation, 
and other abuses; and (4) protecting the retail public. Chairman Gensler stated that he envisions two 
complementary regimes—one for regulation of the dealers and one for regulation of the market functions. 
Gensler also spoke about hedge funds and that advisers should be required to report information on the 
funds they manage that is sufficient to assess whether any fund poses a threat to financial stability. 
Gensler stated that even if the SEC takes on new responsibilities in the hedge fund area, the CFTC 
should continue to maintain its enforcement authority over funds trading in the futures markets registered 
as Commodity Pool Operators (CPO) and those that file annual financials with the CFTC.  
 
Click http://www.cftc.gov/stellent/groups/public/@newsroom/documents/speechandtestimony/opagensler-
5.pdf to access Commissioner Gensler’s full remarks. 
 
SEC Chairman Schapiro Testifies Before Senate Subcommittee Concerning Regulation Of OTC 
Derivatives (HF, IA & MF) 
 
6.22.2009  SEC Chairman Mary Schapiro testified before the U.S. Senate Subcommittee on Securities, 
Insurance, and Investment of the Committee on Banking, Housing, and Urban Affairs concerning the 
regulation of OTC derivatives and the “gap in regulation of OTC derivatives, which under current law are 
largely excluded or exempted from regulation.” The Chairman gave an overview of the OTC derivatives 
markets and then outlined an approach that would address the “existing gaps” in regulatory oversight of 
these securities-related OTC derivatives. 
 
To start, the Chairman commented that it was difficult for her, or any U.S. regulatory authority, to give a 
“complete picture” of OTC derivatives and how they have affected the regulated securities market 
because of the current limited regulation of OTC derivatives. However, the Chairman happily reported 
that regulatory authorities agreed on the need for comprehensive regulations for OTC derivatives, which 
would include requiring well-regulated central counterparties (CCPs) to address concerns about 
counterparty risk by substituting the creditworthiness and liquidity of the CCP for the creditworthiness and 
liquidity of counterparties.  
 
When addressing how to fill the “regulatory gaps,” the Chairman dovetailed her recommendations with 
Treasury Secretary Timothy Geithner’s May 13 letter to the Congressional leadership, which outlined the 
Obama Administration’s plan for establishing a comprehensive framework for regulating OTC derivatives. 
Chairman Schapiro stated that her testimony was intended to recommend a straightforward and 
principled approach for achieving the same policy objectives as Secretary Geithner had outlined. 
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Primarily, the Chairman stated that responsibility for securities-related OTC derivatives should be retained 
by the SEC.  
 
The Chairman supported her decision based on the close relationship between the regulated securities 
markets and the markets for securities-related OTC derivatives and how oversight of such instruments 
could be integrated with the SEC’s existing oversight of the securities markets. The Chairman stated that 
to provide a unified, consistent framework for securities regulation, Congress should subject securities-
related OTC derivatives to the federal securities laws simply by clarifying the definition of “security” to 
expressly include securities-related OTC derivatives and removing the current express exclusion of 
swaps from that definition. She stated that this result can be achieved simply by clarifying the definition of 
“security” to expressly include securities-related OTC derivatives and by removing the current express 
exclusion of swaps from that definition. The SEC then would have authority to regulate securities-related 
OTC derivatives regardless of how the products are traded, whether on an exchange or OTC, and 
regardless of how the products are cleared. 
 
Click http://www.sec.gov/news/testimony/2009/ts062209mls.htm to access Chairman Schapiro’s 
testimony. 
 
SEC Commissioner Aguilar Speaks on Hedge Fund Regulation (HF & IA) 
 
6.18.2009  SEC Commissioner Luis Aguilar spoke last week in New York before the Spring 2009 
Hedgeworld Fund Services Conference on “Hedge Fund Regulation on the Horizon—Don’t Shoot the 
Messenger.” First, he spoke on the current state of affairs regarding the hedge fund industry. Next, he 
described the calls for regulation of the industry. He concluded by discussing the key considerations that 
need to be assessed as hedge fund regulation moves forward.  
 
He stated that hedge fund advisers with more than $25 million in assets should register with the SEC. He 
suggested a tiered approach to registration, based on a fund’s potential to affect the market, would make 
sense. At the lowest tier would be small funds. These funds could be subject to a simple recordkeeping 
requirement as to positions and transactions, kept in a standardized format, to permit the SEC to 
efficiently oversee their activities. As funds grow in size, different standards may be appropriate. For 
funds that could significantly affect the market, it may be appropriate to require more than recordkeeping. 
 
Click http://www.sec.gov/news/speech/2009/spch061809laa.htm to access Commissioner Aguilar’s 
speech. 
 
OCIE Director Speaks on How Examinations Can Be Improved (IA & MF) 
 
6.17.2009  Lori Richards, Director of the SEC’s Office of Compliance Inspections and Examinations 
(OCIE), spoke at the SIFMA Compliance and Legal Division conference in St. Louis on “Strengthening 
Examination Oversight: Changes to Regulatory Examinations.” While this speech was given at a broker-
dealer conference, OCIE’s proposed actions presumably apply to investment advisers. She noted that 
OCIE is doing the following: 
 

• Enhancing examiners’ training and expertise in fraud detection; 

• Enhancing examiners’ expertise in complex financial products, trading and other areas; 

• Conducting focused examinations and an exam sweep of firms with higher potential fraud risk 
profiles; 

• Improving the tools available to examiners to detect fraud, and leveraging the work performed 
by the firm’s independent auditor; 

• Improving surveillance and risk-based targeting; and 
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• Improving OCIE’s handling of tips and complaints inside the SEC. 

Click http://www.sec.gov/news/speech/2009/spch061709lar.htm to access Director Richards’ speech. 
 
SEC Chairman Schapiro Speaks On Improving The Role Of Regulators Globally (HF, IA & MF) 
 
6.11.2009  SEC Chairman Mary Schapiro spoke at the 34th annual conference of the International 
Organization of Securities Commissions (IOSCO) on “Improving the Role of the Securities Regulators in a 
Changing Global Financial System.” Chairman Schapiro stated that it should be the call of all regulators 
to constantly improve their effectiveness even without a looming financial crisis. “We need to be 
constantly considering whether there are gaps in and between our regulatory regimes through which 
certain players or products can easily slip. And, we need to be constantly doing whatever it takes to keep 
pace with the newest financial products of the day—so we can understand those products just as well as 
the people selling them. We need to be constantly alert to the risks that may attend dynamic innovation in 
the way financial products are packaged and sold.” Chairman Schapiro spoke about how the markets are 
interconnected, which makes fraud and its effect interconnected as well. Chairman Schapiro focused on 
three core principles that should govern all regulators: (1) the protection of investors; (2) ensuring that 
markets are fair, efficient and transparent; and (3) the reduction of systemic risk. 
  
Chairman Schapiro concluded by giving brief examples of what regulators in the U.S. are doing: 
  

• Considering rules regarding executive compensation that would allow investors to know more 
about how businesses compensate their top officials;  

• Helping investors by seeking to eliminate holes in our regulatory fabric so that hedge funds, credit 
default swaps, asset-backed securities and other less-well-regulated pools and products are 
subject to effective supervision or oversight; 

• Contemplating more stringent rules for investment advisors who maintain custody of their client 
assets; 

• Considering whether and how to harmonize the responsibilities of investment advisers and 
broker-dealers; 

• Thinking about the role of the credit rating agencies in the crisis and whether more disclosure 
from credit rating agencies, including the assumptions underlying their methodologies, fees 
received from issuers, and factors that could change ratings; and 

• Looking into enhancing the standards that apply to money market funds—to improve liquidity and 
credit quality and to consider more fundamental changes to the structure of these instruments.  

Click http://www.sec.gov/news/speech/2009/spch061109mls.htm to access Chairman Schapiro’s speech. 
 
FINRA Chairman/CEO Ketchum Speaks At NAVA Government & Regulatory Affairs Conference 
(IA) 
 
6.8.2009  FINRA Chairman and CEO Rick Ketchum spoke at the National Association of Variable 
Annuities Government & Regulatory Affairs Conference and went though some of the “extensive” reviews 
of the U.S. regulatory system that were ongoing, as well as recent concerns identified by FINRA. 
Chairman Ketchum stated that “the fundamental objective of any regulatory reform must be to enhance 
investor protection,” and that FINRA was taking a number of actions to enhance investor protection: 
(1) creating an Office of the Whistleblower, to encourage individuals with first-hand knowledge of, or 
material information about, potentially illegal or unethical activity to come forward and share it with 
regulators; (2) conducting a comprehensive review of examination and regulatory programs to help 
FINRA better identify red flags that may indicate fraud; (3) launching two regulatory reviews, one related 
to custody issues in firms that are registered as both broker-dealer and investment adviser and the other 
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related to the role of broker-dealers as feeders or finders for money managers such as Bernard Madoff; 
and (4) launching a sweep examination to review the type of activity evident in the Madoff scheme.  
 
Chairman Ketchum gave the following “rationale starting point” for basic protections that should be part of 
securities regulation:  
 

• Every person who provides financial advice and sells a financial product is tested, qualified and 
licensed;  

• The advertising for financial products and services is not misleading;  

• Every product marketed to them is appropriate for recommendation to that investor; and  

• There is full and comprehensive disclosure for the services and products being marketed.  

Ketchum then discussed certain areas that need to be addressed by new regulations: (1) the need for 
consistency in the regulation of annuities; (2) the absence of a comprehensive examination program for 
investment advisers; and (3) the supervision of “wealth events.” 
 
Click http://www.finra.org/Newsroom/Speeches/Ketchum/P118889 to access Chairman Ketchum’s 
speech. 
 
Acting Director of CFTC’s Division of Enforcement Testifies to the House Regarding the 
Implications of Zelener and Increasing the CFTC’s Jurisdiction (HF, IA & MF) 
 
6.4.2009  Stephen Jay Obie, Acting Director of the Division of Enforcement of the CFTC, testified before 
the U.S. House of Representatives Committee on Agriculture, Subcommittee on General Farm 
Commodities and Risk Management regarding the continuing implications of the CFTC v. Zelener case, 
where the trial court ruled that the CFTC lacked jurisdiction over the “rolling spot” contracts. Obie stated 
that since the trial court’s decision, the case law spawned by the Zelener decision appears to narrow the 
CFTC’s reach in the area of foreign currency and created uncertainty as to the CFTC’s antifraud 
jurisdiction over contracts in related areas where the line between futures contracts and spot contracts 
could be blurred. Director Obie states that because of these decisions, the Division of Enforcement’s case 
load in the area of foreign currency diminished and the CFTC’s Division of Enforcement forex program 
was set back half a decade.  
 
Fortunately, according to Obie, Congress clarified the CFTC’s jurisdiction over the types of forex contracts 
sold by Zelener and other boiler room operators like him with the passage of the CFTC Reauthorization 
Act of 2008 (Title 13 of the Farm Bill). Obie states, however, that because the Zelener-fix was limited to 
contracts in foreign currency, “swindlers” have moved on to perpetuate their fraud and are marketing 
Zelener-type “rolling spot” contracts in other commodities, especially precious metals like gold, silver and 
platinum and, thus, are defrauding customers beyond the CFTC’s antifraud jurisdiction. Obie says that, 
even worse, Zelener and the cases that followed provided a road map to these fraudsters on how to draft 
their contracts to escape prosecution by the CFTC. Customer agreements appear to have been drafted 
specifically with the Zelener decision in mind and language chosen so that, under the analysis in those 
decisions, the contracts at issue are argued to be spot contracts outside of CFTC jurisdiction and not 
futures contracts covered by the Commodity Exchange Act. Obie concluded by saying, “Should Congress 
see fit to expand the CFTC’s authority over boiler rooms offering metal, energy, and other commodity 
contracts to retail customers, we will utilize that authority—as we have with the Zelener-fix provided by the 
Farm Bill for foreign currency—to shutter those boiler rooms and protect the American public. With new 
authority, I can assure this subcommittee that the CFTC will continue to root out these fraudulent 
enterprises and other Ponzi schemers who prey on innocent Americans.”  
 
Click 
http://www.cftc.gov/stellent/groups/public/@newsroom/documents/speechandtestimony/obie_house_ag_
060409.pdf to access Acting Director Obie’s testimony. 
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CFTC Chairman Gensler Testifies Regarding OTC Derivatives (HF, IA & MF) 
 
6.4.2009  CFTC Chairman Gary Gensler testified before the U.S. Senate Committee on Agriculture, 
Nutrition and Forestry to request the urgent enactment of broad reforms to regulate OTC derivatives to 
ensure that the OTC derivatives markets are transparent and free from fraud, manipulation and other 
abuses. Gensler proposed the following solutions for the regulation of OTC derivatives: (1) a 
comprehensive regulatory framework; (2) the explicit regulation of institutions that deal in derivatives; 
(3) requiring regulators to promulgate capital requirements for all derivatives dealers; (4) imposing 
business conduct standards including measures to both protect the integrity of the market and lower the 
risk from OTC derivatives transactions; (5) regulating the derivative market functions; and (6) central 
clearing by moving the standardized part of the OTC markets onto regulated exchanges and regulated 
transparent electronic trading systems and by customizing derivatives. Gensler recommended amending 
the Commodity Exchange Act with positive new authority for the CFTC to regulate OTC derivatives, 
including defining the term “OTC derivative” and giving the CFTC clear authority over all such 
instruments. In closing, Gensler brought up two other points with the Committee: (1) including a provision 
in a regulatory reform package to expand the CFTC’s jurisdiction over fraudulent “rolling spot” commodity 
contracts; and (2) providing the CFTC with clear statutory authority to ensure that traders that are trading 
on a foreign board of trade through trading terminals in the United States comply with the same U.S. 
position limits and reporting requirements when trading a foreign contract that settles against any price of 
a contract traded on a U.S. exchange.  
 
Click http://www.cftc.gov/stellent/groups/public/@newsroom/documents/speechandtestimony/opagensler-
3.pdf to access Chairman Gensler’s testimony. 
 
Chairman Gensler also testified before the Senate Banking Subcommittee on Securities, Insurance, and 
Investment on the regulation of OTC derivatives on June 22, 2009. Click 
http://www.cftc.gov/stellent/groups/public/@newsroom/documents/speechandtestimony/opagensler-4.pdf 
to access his testimony before that Subcommittee. 
  
SEC Commissioner Aguilar Speaks On Putting Investors First In Regulatory Reform (HF, IA & MF) 
 
6.3.2009  SEC Commissioner Luis Aguilar spoke at the Compliance Week Annual Conference on 
regulatory reform and noted that “the regulatory discussion is not being properly oriented” and that 
“[t]here is a need to shift the dialogue from the discussion of how best to preserve financial institutions to 
what is best for investors.” Commissioner Aguilar stated that the following must happen: 
 

• There must be a searching inquiry into the causes of the crisis; 

• There must be a reversal of the philosophy that resulted in the affirmative decisions that forced 
gaps in, and otherwise undercut, regulatory protections in order to favor the industry; and  

• There needs to be an assessment of whether the current regulatory reform proposals will protect 
investors and promote market integrity. 

 
Click http://www.sec.gov/news/speech/2009/spch060309laa.htm to access Commissioner Aguilar’s 
speech. 
 
CFTC Chairman Gensler Testifies Before Senate Regarding the Commission’s 2010 Budget (HF, IA 
& MF) 
 
6.2.2009  CFTC Chairman Gary Gensler testified before the U.S. Senate Subcommittee on Financial 
Services and General Government, Committee on Appropriations, on the CFTC’s 2010 Budget. First, the 
Chairman stated that the $146 million appropriated for the 2009 Fiscal Year would be used to address the 
CFTC’s alarmingly low staffing levels and the Commission’s technology. However, the Chairman stated 
that the CFTC remains an underfunded agency and pointed to the President’s Budget recommendation of 
$160.6 million dollars for the next fiscal year as recognition of the CFTC’s need. The Chairman said that 
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the CFTC needs more resources to (1) hire and retain professional staff; (2) develop and maintain 
technological capabilities as sophisticated as the markets we regulate; and (3) dedicate resources to the 
Chairman’s priorities, including “robust enforcement of [] laws” and ensuring greater transparency of the 
marketplace, the consistent application of position limits, tools to fully monitor the markets, and timely 
review of new products and rule change filings. 
 
Click http://www.cftc.gov/stellent/groups/public/@newsroom/documents/speechandtestimony/opagensler-
2.pdf to access Chairman Gensler’s speech. 
 
SEC Chairman Schapiro Testifies Before Senate Subcommittee Regarding SEC’s Role In 
Addressing Financial Crisis And Instituting Reforms (HF, IA & MF) 
 
6.2.2009  SEC Chairman Mary Schapiro testified before the U.S. Senate Committee on Appropriations’ 
Subcommittee on Financial Services and General Government. Chairman Schapiro started her testimony 
by summarizing several changes in the SEC aimed at reinforcing the SEC’s focus on investor protection 
and market integrity and redirecting the SEC’s energies toward restoring investor confidence:  
 

• Ending the two-year “penalty pilot” program, which had required the Enforcement staff to obtain a 
special set of approvals from the SEC in cases where the staff sought fines against public 
companies that violated the law;  

 
• Bolstering the SEC’s Enforcement program to provide for more rapid approval of formal orders of 

investigation, which allows SEC staff to use the power of subpoenas to compel witness testimony 
and the production of documents.  

 
• Hiring a new enforcement director, a longtime federal prosecutor who served as Chief of the 

Southern District of New York’s Securities and Commodities Fraud Task Force, charged with 
focusing the SEC’s enforcement efforts on bringing meaningful, high-impact cases quickly.  

 
The Chairman stated that the SEC is committed to vigorous enforcement of the securities laws and is 
mindful that the 21st century markets are complex. The Chairman stated that the agency must improve its 
ability to process and pursue appropriately the hundreds of thousands of tips and referrals it receives 
annually. To that end, the Chairman announced that the SEC has retained the Center for Enterprise 
Modernization, which began work immediately on a comprehensive review of internal procedures to 
evaluate tips, complaints and referrals and is in the process of creating a system that will centralize this 
information so that the SEC can track it, analyze it and more effectively identify valuable leads for 
potential enforcement action and compliance exams. 
 
The Chairman also stated that the SEC is working on the following: (1) strengthening examination and 
oversight; (2) improving transparency and investor protection; (3) combating abusive short-selling; 
(4) filling regulatory gaps; (5) strengthening shareholder rights; and (6) improving money market and 
mutual fund regulation. To accomplish its goals, the Chairman asked for additional resources, including 
funding for staff and technology.  
 
Click http://www.sec.gov/news/testimony/2009/ts060209mls.htm to access Chairman Schapiro’s 
testimony.  
 

Miscellaneous 
 

NYSE Posts An Information Memo On Order AT Or Near Close Of The Market (HF, IA & MF) 
 
6.19.2009  The New York Stock Exchange (NYSE) released NYSE Regulation Information Memo 09-29, 
to “remind NYSE and NYSE Amex members and member organizations of their responsibilities when 
handling orders at or near the close” and reiterate certain points made in Information Memos 09-26 and 
09-27. The NYSE counseled that certain orders and order entry practices can improperly dislocate the 
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market in a security, particularly orders entered at or near the close of business. The NYSE warned that 
orders entered at or near the close of business can artificially distort prices because there is not sufficient 
time for the market to react to such orders and provide offsetting liquidity that could dampen the resultant 
volatility. Accordingly, the NYSE advised its members and member organizations that they should avoid 
holding back large interest for entry at or near the close, since otherwise they could face regulatory 
exposure for affecting the close inappropriately. 
 
Click 
http://apps.nyse.com/commdata/PubInfoMemos.nsf/AllPublishedInfoMemosNyseCom/85256FCB005E19
E8852575DA004B8452/$FILE/Microsoft%20Word%20-%20Document%20in%2009-29.pdf to access the 
NYSE’s information memo. 
 
SEC Posts Information on Its Web Site About the Reserve Primary Fund and Its Case Against the 
Fund (MF) 
 
6.15.2009  The SEC has posted information on its Web site about the Reserve Primary Fund, including 
the SEC’s proposed distribution plan as well as the SEC’s evidence in its case against the operators of 
the Primary Fund. 
 
Click http://www.sec.gov/spotlight/reserve_primary_fund_investors.htm to access the site. 
 
PCAOB Chairman Olson Announces His Resignation (IA & MF) 
 
6.8.2009  Mark W. Olson announced his resignation as Chairman of the Public Company Accounting 
Oversight Board (PCAOB) effective July 31, 2009. Mr. Olson stated “the decision is entirely personal and 
reflects my desire at this time of life to establish new priorities.” 
 
Click http://www.pcaobus.org/News_and_Events/News/2009/06-08.aspx to access the PCAOB press 
release. 
 
SEC Forms Investor Advisory Committee (IA) 
 
6.3.2009  The SEC formed an Investor Advisory Committee to give investors a greater voice in the SEC’s 
work. SEC Commissioner Luis Aguilar will serve as the Commission’s primary sponsor of the Committee, 
and the Advisory Committee will be co-chaired by Richard (Mac) Hisey, President of AARP Financial 
Incorporated and AARP Funds, and Hye-Won Choi, Senior Vice President and Head of Corporate 
Governance for TIAA-CREF. Fred Joseph, President of the North American Securities Administrators 
Association and Securities Administrator for the State of Colorado, will be an ex officio participant.  
 
The Committee’s charter provides for a broad scope of interest, including: 
 

1. Advising the SEC on matters of concern to investors in the securities markets;  

2. Providing the SEC with investors’ perspectives on current, non-enforcement, regulatory issues; 
and  

3. Serving as a source of information and recommendations to the SEC regarding the SEC’s 
regulatory programs from the point of view of investors.  

Click http://www.sec.gov/news/press/2009/2009-126.htm for more information about the advisory 
committee. 
 
SEC Announces $78 Million Fair Fund Distribution to Harmed Investors in AIM Mutual Funds (MF) 
 
6.1.2009  The SEC announced the Fair Fund distribution of more than $78 million to more than 590,000 
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investors who were affected by undisclosed market timing in certain AIM mutual funds. The Fair Fund 
distribution stems from a prior SEC enforcement action against AIM Advisors, Inc., which advised the 
funds, and AIM Distributors, Inc. (ADI), which distributed the funds. In addition, this distribution includes 
money from two other Fair Funds, which are related to separate unlawful market timing enforcement 
actions that affected AIM investors. 
 
Specifically, the AIM Fair Fund includes $50 million in disgorgement and penalties collected from AIM 
Advisors and ADI after the SEC brought settled administrative and cease-and-desist proceedings against 
them in 2004, as well as accrued interest. This distribution also includes approximately $11 million in 
disgorgement, penalties and accumulated interest from the Banc of America Capital Management LLC, 
BACAP Distributors LLC, and Banc of America Securities LLC Fair Fund; and approximately $12.4 million 
in disgorgement, penalties and accumulated interest from the Bear, Stearns & Co., Inc. and Bear, Stearns 
Securities Corp. Fair Fund. 
 
Click http://www.sec.gov/news/press/2009/2009-124.htm to access the SEC’s press release. 
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	Click http://www.finra.org/Newsroom/NewsReleases/2009/P119052 to access the press release about the FINRA action.

