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SEC Issues Brokerage and Soft Dollar Guidance for Mutual Fund Directors (IA & MF) 

7.31.2008  The SEC published proposed guidelines (“Guidelines”) for mutual fund directors overseeing 
the portfolio trading practices of an investment adviser to a mutual fund.  The Guidelines address the 
board of directors’ review of the best execution obligations of the mutual fund’s investment adviser and 
soft dollar arrangements.  In the proposing release, the SEC also discussed how directors should 
consider brokerage and soft dollars in their annual “15(c) review” of investment advisory contracts.  In 
addition, the SEC requested comments on whether to propose that investment advisers be required to 
create a new disclosure document addressing the use of client brokerage arrangements. 

Click http://www.sec.gov/rules/proposed/2008/34-58264.pdf for a copy of the release. 

Click here for a copy of the Sutherland legal alert about the guidelines. 

Mutual Fund Prospectus Proposal Re-Opened for Comments (MF) 

7.31.2008  On November 21, 2007, the SEC proposed amendments to the disclosure rules and forms 
under the Securities Act of 1933 (1933 Act) and Investment Company Act of 1940 (1940 Act) that would, 
if adopted, require key information to appear in plain English in a standardized order at the front of the 
mutual fund prospectus.  In addition, the proposed amendments would permit a mutual fund issuer or 
broker-dealer to satisfy its mutual fund prospectus delivery obligations under Section 5(b)(2) of the 1933 
Act by sending or giving the key information directly to investors in the form of a summary prospectus and 
providing the statutory prospectus on an Internet Web site.  The comment period for the proposed 
amendments initially closed on February 28, 2008. 

After proposing the amendments, the SEC engaged a consultant to conduct focus group interviews and a 
telephone survey concerning investors’ views and opinions about various disclosure documents filed by 
companies, including mutual funds.  During this process, investors participating in focus groups were 
asked questions about, among other things, a hypothetical summary prospectus and mutual fund 
prospectuses. 

The SEC has posted the following documents on its website relating to the consultant’s report: 

• the consultant’s report concerning focus group testing of the hypothetical summary prospectus 
and related disclosures;  

• transcripts of focus groups relating to the hypothetical summary prospectus and related 
disclosures; 

• disclosure examples used in these focus groups; and 

http://www.sec.gov/rules/proposed/2008/34-58264.pdf
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• an excerpt from the consultant’s report concerning the telephone survey of individual investors.  

The SEC has invited the public to comment on these materials.  Comments are due by August 29, 2008. 

Please click http://www.sec.gov/rules/proposed/2008/33-8949.pdf for a copy of the release. 

Department of Labor and SEC Enter Memorandum of Understanding (IA & MF) 

7.28.2008  The Department of Labor and the SEC entered into a memorandum of understanding (MOU) 
to memorialize the agencies' longstanding relationship of sharing information on retirement and 
investments.  The MOU establishes a process for the DOL and SEC staffs to share information and meet 
regularly to discuss matters of mutual interest.  These include examination findings and trends, 
enforcement cases and regulatory requirements that impact the missions of both agencies. The 
department has oversight over 401(k) and other retirement plans as well as plan participants, while the 
SEC oversees, among other areas, brokerages, investment advisers and mutual funds. 

Both agencies will designate points of contact in their regional offices to facilitate communications among 
staff on enforcement and examination matters.  The agreement also will expedite the sharing of non-
public information regarding investment advisers and other subjects of mutual interest between the two 
agencies.  Additionally, the Labor Department and SEC will cross-train staff in an effort to enhance each 
agency's understanding of the other's mission and investigative jurisdiction.  

Click http://www.sec.gov/news/press/2008/mou072908.pdf for a copy of the MOU. 

Click here for the Sutherland legal alert about the MOU. 

SEC Issues a Letter on Solicitation of Hedge Fund Investors (HF & IA) 

7.28.2008  In a no-action letter, the SEC took the position that Rule 206(4)-3 under the Investment 
Advisers Act of 1940 (Advisers Act) does not apply to the payment of a cash fee by an investment adviser 
to a person solely to compensate that person for soliciting investors to invest in an investment pool 
managed by the adviser.   

Rule 206(4)-3 makes it unlawful for any registered investment adviser to pay a cash fee, directly or 
indirectly, to a solicitor with respect to solicitation activities unless the payments are made in compliance 
with conditions specified in the Rule. 

The staff reached its conclusion for the following reasons.  First, the releases proposing and adopting 
Rule 206(4)-3 do not contain any statement directly or indirectly suggesting that the Rule would apply to 
investment advisers' cash payments to others solely to compensate them for soliciting investors for 
investment pools managed by the advisers.  While not dispositive of the issue, the staff believed that the 
absence of any such statements by the SEC suggests that it did not intend that the Rule should apply to 
such payments.  Second, the Rule, in the staff’s view, was designed so as to clearly apply to solicitations 
and referrals in which the solicited or referred persons might ultimately enter into investment advisory 
contracts with the investment adviser; investors in investment pools do not typically enter into investment 
advisory contracts with the investment advisers of the pools.  Third, the Rule's use of the terms "client" 
and "prospective client," rather than "investor" or "prospective investor," suggests that the Rule was 
intended to apply to solicitations and referrals in which the solicited or referred persons might ultimately 
enter into investment advisory contracts with the investment adviser.  The SEC also cited Goldstein, et al. 
v. Securities and Exchange Commission, 451 F.3d 873 (D.C. Cir. 2006), where the court indicated that, 
for purposes of Section 206 of the Advisers Act, investors in a pooled investment vehicle are not "clients" 
of the investment adviser of the pool. 

http://www.sec.gov/rules/proposed/2008/33-8949.pdf
http://www.sec.gov/news/press/2008/mou072908.pdf
http://www.sutherland.com/files/News/5d1efefd-0895-4fa6-919e-041e2830a968/Presentation/NewsAttachment/14511db5-ffed-406e-9840-046cc230cea8/EmpBenAlertDOLProposesAdditionalFee72508.pdf


Click http://www.sec.gov/divisions/investment/noaction/2008/mayerbrown072808-206.htm#P15_323 for a 
copy of the no-action letter.  The staff noted that its July 28, 2008 no-action letter replaces the no-action 
letter that it issued on July 15, 2008.  It was replaced to make minor, non-substantive changes. 

SEC Again Grants No-Action Relief to Money Market Funds in Jeopardy of Breaking a Dollar 

7.16.2008  The SEC staff granted no-action relief that allows Northern Trust Corporation ("NTC") to enter 
into capital support agreements involving four money market funds:  Diversified Assets Portfolio, Liquid 
Assets Portfolio and Prime Obligations Portfolio, each of which is a series of the Northern Institutional 
Funds, and the Money Market Fund, a series of the Northern Funds (each a “Fund” and collectively the 
“Funds”).   

Each Fund seeks to maintain a stable net asset value per share of $I.00 and uses the amortized cost 
method of valuation in valuing its portfolio securities, as permitted by Rule 2a-7 under the 1940 Act.  Each 
agreement obligates NTC to make a cash contribution to the applicable Fund sufficient to restore the 
Fund's net asset value (''NAV'') to a specified minimum permissible NAV.  NTC is the indirect parent of 
the Funds’ investment adviser, Northern Trust Investments, N.A.  Relief was necessary because NTC is 
an affiliated person of an affiliated person of the Funds. Transactions and arrangements between first-tier 
and second-tier affiliated persons and investment companies are generally prohibited by Section 17 of the 
1940 Act. 

Click http://www.sec.gov/divisions/investment/noaction/2008/northern071608.pdf for a copy of the no-
action letter. 

SEC Permits Interim Mutual Fund Sub-Advisory Agreement Without Shareholder Approval 

7.11.2008  On June 2, 2008, Gallatin Asset Management, Inc. ("Gallatin"), notified First Trust/Gallatin 
Specialty Finance and Financial Opportunities Fund (the "Fund"), of its resignation as sub-adviser to the 
Fund.  The resignation terminated the existing sub-advisory agreement between the Fund and Gallatin on 
July 31, 2008 (the "Effective Date").  The resignation was not foreseen by the Fund or First Trust Advisors 
L.P. (the "Adviser").  The Fund and the Adviser are currently seeking a successor sub-adviser. 

Section 15(a) of the 1940 Act prohibits a person from serving as an investment adviser to a registered 
investment company except pursuant to a written contract that has been approved by the vote of a 
majority of the outstanding voting securities of the registered investment company.  Rule 15a-4 under the 
1940 Act provides a temporary exemption from the shareholder approval requirement in Section 15(a) in 
circumstances in which the previous advisory contract was terminated by the board of directors or by the 
vote of a majority of the outstanding voting securities of the registered investment company, by a failure 
to renew the previous advisory contract, or by an assignment of the previous advisory contract, as 
defined in Section 2(a)(4) of the 1940 Act ("Rule 15a-4 Events").  Rule 15a-4 permits a person to act as 
an investment adviser to a registered investment company under an interim advisory agreement that has 
not been approved by the company's shareholders for a period of 150 days following the date on which 
the previous contract terminated, subject to the requirements set forth in the Rule.  

Under Section 15(a) of the 1940 Act, an investment advisory agreement with a successor sub-adviser 
("New Sub-advisory Agreement") will require approval by a majority of the Fund's outstanding voting 
securities.  The termination of the existing sub-advisory agreement due to the resignation of Gallatin was 
not a Rule 15a-4 Event and the Fund, the Adviser and successor sub-adviser could not rely on the 
temporary exemption provided by Rule 15a-4, once a successor sub-adviser was selected, pending 
shareholder approval of the New Sub-advisory Agreement.  

The incoming letter stated that, to ensure continuity of portfolio management services to the Fund, once a 
successor sub-adviser is selected and pending shareholder approval of the New Sub-advisory 
Agreement, the Fund and the Adviser would like to enter into an interim sub-advisory agreement with the 
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successor sub-adviser without a shareholder vote for a period of 150 days following the Effective Date 
(the period, "Interim Period," and the sub-advisory agreement, "Interim Sub-advisory Agreement").  Once 
the successor sub-adviser is selected, the Fund, the Adviser and the successor sub-adviser would 
determine whether the particular facts and circumstances of the resignation and the subsequent hiring of 
the successor sub-adviser involve a situation in which:  (a) neither Gallatin nor a controlling person of 
Gallatin directly or indirectly receives any money or other benefit, and which therefore is analogous to a 
Rule 15a-4(b)(1) Event, or (b) Gallatin or a controlling person of Gallatin directly or indirectly receives 
money or other benefit and which therefore is analogous to a Rule 15a-4(b)(2) Event. 

The staff stated that it would not recommend enforcement action to the SEC under Section 15(a) of the 
1940 Act against the Fund, the Adviser or the successor sub-adviser if the successor sub-adviser serves 
as a sub-adviser to the Fund pursuant to an Interim Sub-advisory Agreement that has not been approved 
by the vote of a majority of the Fund's outstanding voting securities.  The staff was persuaded by the 
incoming letter’s argument that the resignation was not foreseen by the Fund or the Adviser.  In light of 
Gallatin's indication that, due to personnel changes, it no longer has the resources to continue to manage 
the Fund beyond July 31, 2008, the Adviser does not believe it would be feasible or in the best interests 
of the Fund to have Gallatin continue to act as sub-adviser to the Fund until shareholder approval for the 
new Sub-advisory Agreement is obtained.  The incoming letter successfully argued that the Fund and the 
Adviser need a reasonable period of time to conduct an appropriate evaluation of candidates to become 
the successor sub-adviser and to negotiate the terms and conditions of a New Sub-advisory Agreement. 

Click http://www.sec.gov/divisions/investment/noaction/2008/firsttrustgallatin071108-15a.pdf for a copy of 
the no-action letter. 

T. Rowe Price Obtains Section 17 No-Action Relief for Certain Fund-of Fund Transactions 

7.10.2008  T. Rowe Price Associates, Inc. ("TRPA") or an entity controlling, controlled by, or under 
common control with, TRPA ("TRP Entity") serves as investment adviser to a number of investment 
companies within the T. Rowe Price Group of Funds ("Price Funds") and sub-adviser to a number of 
investment companies outside the T. Rowe Price Group of Funds (the "Sub-advised Funds").   

The Price Funds may purchase shares of another Price Fund in reliance on a prior SEC exemptive order 
issued under Section 12(d)(1)(J) of the 1940 Act.  The Sub-advised Funds may also invest in another 
Price Fund within the limits of Sections 12(d)(1)(A) and (B) of the 1940 Act. 

Section 17(a)(1) of the 1940 Act, in relevant part, prohibits any affiliated person of a registered investment 
company or an affiliated person of the affiliated person ("second-tier affiliate") from knowingly selling 
securities or other property to the registered investment company, unless, among other things, the sale 
involves solely securities of which the buyer is the issuer. 

Section 17(a)(2) of the 1940 Act prohibits any affiliated person or second-tier affiliate of a registered 
investment company from knowingly purchasing from the registered investment company any securities 
or other property, except securities of which the seller is the issuer. 

The incoming letter stated that each Price Fund is an affiliated person of TRPA because it may be 
deemed to be controlled by TRPA as its investment adviser.  TRPA is an affiliated person of each Sub-
advised Fund by virtue of being its investment adviser.  Each Price Fund therefore is a second-tier 
affiliate of each Sub-advised Fund. 

The incoming letter further noted that from the perspective of a Price Fund as the registered investment 
company and the Sub-advised Fund as its affiliated person, under Section 17(a)(2), a purchase for cash 
of the Price Fund's shares by the Sub-advised Fund is permitted because it is a purchase of shares of 
which the seller is the issuer.  Likewise, under Section 17(a)(1), from the same perspective, a redemption 

http://www.sec.gov/divisions/investment/noaction/2008/firsttrustgallatin071108-15a.pdf


of the Price Fund's shares for cash by a Sub-advised Fund is permitted because it is a sale of shares of 
which the buyer is the issuer. 

From the perspective of a Sub-advised Fund as the registered investment company and a Price Fund as 
its affiliated person, however, the sale for cash of the Price Fund's shares to the Sub-advised Fund may 
be prohibited by Section 17(a)(1) ("Sale Transaction").  Section 17(a)(2) also may be viewed as 
prohibiting a cash redemption of the Price Fund's shares by the Sub-advised Fund ("Redemption 
Transaction"). 

In the no-action letter, T. Rowe Price obtained relief from Section 17 of the 1940 Act to allow certain Sub-
advised Funds to purchase and redeem shares of the Price Funds for cash at a price based on the Price 
Fund's net asset value.  The SEC staff apparently agreed with the incoming letter’s argument that the 
Sale Transactions and the Redemption Transactions do not raise the concerns underlying Sections 
17(a)(1) and (2) of the 1940 Act.  The SEC staff noted that shares of a Price Fund will be sold to, and 
redeemed by, the Sub-advised Funds at the Price Fund's NAV calculated in accordance with Rule 22c-1 
under the 1940 Act and the pricing policies and procedures described in the Price Fund's registration 
statement, which is the price at which any other investor in the Price Fund will transact with the Price 
Fund. 

Click http://www.sec.gov/divisions/investment/noaction/2008/troweprice071008-17a.pdf for a copy of the 
no-action letter. 

SEC Refuses to Grant Relief to Funds Attempting to Rely on 3(c)(1) and 3(c)(7) to Be Exempt From 
Registration From the 1940 Act 

7.9.2008  The Townsend Group, Inc. ("Townsend"), a registered investment adviser, serves as 
investment adviser two private equity fund-of-funds:  the Core Plus Real Estate Fund - A, L.P. ("Core A") 
and the Core Plus Real Estate Fund - Q, L.P. ("Core Q").   

Core A is an open-end fund-of-funds investment vehicle which invests in multiple private equity real 
estate funds. Core A is exempt from the 1940 Act under Section 3(c)(1).  Investors in Core A are 
"accredited investors" under the 1933 Act and "qualified clients" under the Advisers Act. Core A has 71 
beneficial owners (excluding its general partner), taking into consideration all Section 3(c)(1) look-through 
and attribution rules. 

Core Q is an open-end fund-of-funds investment vehicle which invests in multiple private equity real 
estate funds. Core Q is exempt from the 1940 Act under Section 3(c)(7).  Investors in Core Q are 
"accredited investors" under the 1933 Act, "qualified clients" under the Advisers Act and "qualified 
purchasers" under the 1940 Act. Core Q has 153 beneficial owners, taking into consideration all 
applicable look-through and attribution rules. 

Core A and Core Q share essentially the same investment objectives, have overlapping investment 
portfolios and substantially similar portfolio risk/return characteristics.  But for Section 3(c)(7)(E) of the 
1940 Act, which provides that a Section 3(c)(1) exempt fund will not be integrated with a Section 3(c)(7) 
exempt fund, the incoming letter stated that Core A and Core Q could be subject to integration under the 
1940 Act. 

Townsend desired to combine the Core A Fund with the Core Q Fund.  For purposes of the no-action 
letter, the combined fund would be called the "3(c)(1) Plus Fund.”  The issue raised by this combination is 
that the 3(c)(1) Plus Fund would not fall entirely within Section 3(c)(1) or Section 3(c)(7) of the 1940 Act, 
as the number of beneficial owners in the 3(c)(1) Plus Fund would exceed 100 beneficial owners and not 
all of them would be "qualified purchasers." 

http://www.sec.gov/divisions/investment/noaction/2008/troweprice071008-17a.pdf


The incoming letter unsuccessfully argued that that the 3(c)(1) Plus Fund, as long as it maintains no more 
than 100 non-qualified purchaser "accredited investor" beneficial owners, should be permitted to have 
more than 100 overall beneficial owners and not have to register as an investment company under the 
1940 Act.  The incoming letter called it the “Section 3(c)(1) Plus Exemption.”  The 3(c)(1) Plus Fund would 
have 224 beneficial owners, taking into consideration attribution and look-through rules as noted above. 
Of such investors, 71 beneficial owners in the 3(c)(1) Plus Fund would be "accredited investors" and 153 
beneficial owners in the 3(c)(1) Plus Fund would be "qualified purchasers." 

The SEC did not grant the requested no-action relief.  It did not agree with the following reasons why no-
action relief permitting the 3(c)(1) Plus Fund was appropriate: 

• the Section 3(c)(1) Plus Fund would be limited to up to 100 "accredited investors" and an 
unlimited number of "qualified purchasers”;  

• the Section 3(c)(1) Plus Exemption would not pose integration circumvention concerns;  

• enforcement is burdensome to Core A and Core Q as well as to the investors in Core A and Core 
Q, and of little practical benefit to investors in Core A and Core Q because there will be (a) no 
actual oppression of "accredited investors" by "qualified purchasers," (b) increased private 
investment opportunities for "accredited investors" which are adequately regulated through 
disclosure and anti-fraud rules under Rule 10b-5 under the Securities Exchange Act of 1934, 
Section 206 and Rule 206(4)-8 of the Advisers Act, and (c) elimination of the disproportionate 
economic drag borne by "accredited investors" in parallel funds;  

• the purpose of the 1940 Act is to regulate "public" as opposed to "private" matters and that the 
Section 3(c)(1) Plus Exemption effectively satisfies all "private" criteria under the 1940 Act; 

• the Section 3(c)(1) Plus Exemption, in addition to satisfying private criteria under the Investment 
Company Act, also generally satisfies all other criteria under Section 3(c)(1) and Section 3(c)(7), 
including providing disclosure, adequate notice and opportunity to redeem consistent with the 
spirit of the "grandfather clause" in Section 3(c)(7)(B); and  

• the Section 3(c)(1) Plus Exemption is within the intended purposes of the 1940 Act. 

Click http://www.sec.gov/divisions/investment/noaction/2008/townsendgroup070908-sec7.htm#1 for a 
copy of the no-action letter. 

Enforcement

SEC Charges Adviser With Violating Socially Responsible Mutual Fund’s Mandates (IA & MF) 

7.30. 2008  The SEC brought an administrative action against Pax World Management Corp. (Pax 
World), the investment adviser to Pax World Growth and Pax High Yield Funds for causing the Funds to 
violate their socially responsible investing (SRI) restrictions.  Under the SRIs, Pax World was not to 
purchase for the Funds securities issued by companies that derived revenue from certain activities, 
including the manufacture of weapons, alcohol, tobacco or gambling products.  The SEC found that Pax 
World acted contrary to these representations and violated the Funds' SRI restrictions from 2001 through 
2005 when it purchased for the Pax World Growth and High Yield Funds 10 securities that these Funds' 
SRI restrictions prohibited them from buying, including securities of companies that: 

• derived revenue from the manufacture of alcohol and/or gambling products; 

• derived more than 5% of their revenue from contracts with the U.S. Department of Defense; and 
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• failed to satisfy the Funds' environmental or labor standards.  

The SEC also found that Pax World failed to consistently follow its own SRI-related policies and 
procedures with respect to these two funds that required that all securities be screened by Pax World's 
Social Research Department prior to purchase to ensure compliance with the SRI disclosures.  It did not 
consistently adhere to other SRI-related policies and procedures, including continuously monitoring fund 
holdings.  As a result of conduct during the period from 2001 through 2005, the SEC stated that Pax 
World Funds held at least one prohibited security at all times from 2001 through early 2006.  

The SEC fined Pax World $500,000. 

Click http://www.sec.gov/litigation/admin/2008/ia-2761.pdf for a copy of the administrative order. 

Adviser Charged with Engaging in Unauthorized Transfer of Hedge Fund Cash (HF & IA) 

7.23.2008  The SEC settled charges with Thomas C. Palmer, formerly of Aeneas Capital Management, 
L.P., for making five unauthorized transfers of cash totaling $13.4 million from Aeneas Evolution Portfolio, 
Ltd. (Evolution) and Aeneas Portfolio Company, L.P. (Portfolio), each a hedge fund, to a third hedge fund, 
Priam Holdings Ltd. (Priam), to satisfy Priam's margin calls. Evolution, Portfolio and Priam are separate 
funds operated by Aeneas.  The SEC also found that Aeneas failed to reasonably supervise Palmer, who 
was responsible for making the unauthorized transfers. Aeneas failed to have in place adequate policies 
and procedures designed to detect and prevent such unauthorized transfers of cash among funds. 

According to the SEC, Priam invested primarily in microcap foreign issuers that trade on the Malaysian 
securities exchanges.  Beginning in Spring 2006 and continuing into the summer, Priam accumulated a 
significant trading position in Iris Corporation, a Malaysian microcap issuer that trades on the Malaysian 
Stock Exchange but that does not trade on U.S. markets.  Priam's position in Iris Corporation, as well as 
its positions in other issuers, was highly leveraged by using funds borrowed from its prime broker to trade 
on margin.  In early July 2006, the position sizes within the Priam portfolio were increased to the point 
where there were several margin calls. 

In an attempt to satisfy the margin calls, Palmer made five separate transfers of cash, totaling $13.4 
million, to Priam from Evolution and Portfolio, despite knowing that Evolution, Portfolio and Priam were 
separate funds.  The cash transfers were reversed in early August 2006 and the funds were sent back to 
Evolution and Portfolio.  As a result, no investor funds were lost and Aeneas subsequently paid investors 
for the interest earned on the funds for the period during which they were in Priam's account. 

Click http://www.sec.gov/litigation/admin/2008/ia-2757.pdf for a copy of the administrative order. 

Adviser Charged With Failing to Produce Business Records (IA) 

7.14.2008  The SEC initiated proceedings against Amaroq Asset Management, LLC (Amaroq), a 
registered investment adviser, alleging that it willfully violated Section 204 of the Advisers Act and Rules 
204-1 and 204-2(f) thereunder.  It also alleged that Dwight Andree Sean O'Neal Jones, the firm's sole 
stockholder and principal, willfully aided and abetted and caused Amaroq's violations. 

The SEC alleged that Jones failed to maintain or produce Amaroq's advisory business records and make 
them available for review by OCIE, the SEC’s inspection arm, as required by the Advisers Act.  It further 
charged that Amaroq failed to file three annual amendments to its Form ADV and failed promptly to notify 
the SEC when it changed the location of its principal business office, as also required by law.  Finally, the 
SEC alleged that, although Jones claimed that Amaroq discontinued its advisory business in 2004, 
Amaroq never notified the SEC of its purported discontinuation, as also required by law. Until mid-2007, 
the SEC found that Amaroq continued to promote its wealth management program on the internet, where 
it represented that it was "subject to periodic SEC examinations." 

http://www.sec.gov/litigation/admin/2008/ia-2761.pdf
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Click http://www.sec.gov/litigation/aljdec/2008/id351jtk.pdf for a copy of the administrative action. 

Broker-Dealer Charged With Improperly Transferring Investor Mutual Fund Accounts (IA & MF) 

7.2.2008  The SEC charged John H. Lohmeier, Enterprise Trust Company and Rebecca A. Townsend 
with fraudulently inducing hundreds of customers of Advisory Financial Consultants (AFC), a registered 
broker-dealer, to transfer custody of approximately $49 million in mutual funds to Enterprise.  The SEC 
further alleged that unbeknownst to and without the authorization of the customers, Lohmeier, Enterprise, 
and Townsend placed the AFC customers' mutual funds into margin and other accounts where the AFC 
customers' securities served as collateral for leveraged margin trading, including options trading and short 
selling, that was intended to benefit Enterprise's principals, Lohmeier and Townsend, and other 
Enterprise customers.  This margin trading was not intended to and did not benefit the AFC customers. 
The SEC stated that on February 13, 2008, more that $8 million of the AFC customers' mutual funds were 
sold without the AFC customers' knowledge or approval to cover Enterprise's margin debt. 

Click http://www.sec.gov/litigation/litreleases/2008/lr20635.htm for a copy of the administrative order. 

Miscellaneous

Paredes Sworn in as a New SEC Commissioner (HF, IA & MF) 

8.1.2008  Troy A. Paredes was sworn in as a new Commissioner of the SEC.  He was appointed to the 
SEC by President George W. Bush on June 30, 2008. Prior to his appointment, he taught securities 
regulation and corporate governance as a professor at Washington University School of Law in St. Louis. 

Commissioner Paredes researched a number of securities-related areas during his time in academia, 
including executive compensation, hedge funds, the allocation of control within firms, the impact of 
psychology on corporate decision making and investor behavior, and the development of corporate 
governance and securities law systems in emerging markets.   

Before joining Washington University's faculty in 2001, Commissioner Paredes practiced law, working on 
a variety of transactions and matters involving financings, mergers and acquisitions, and corporate 
governance. 

He graduated from the University of California at Berkeley with a degree in economics in 1992, and 
graduated from Yale Law School in 1996.  

Click http://www.sec.gov/news/press/2008/2008-167.htm for a copy of the press release announcing his 
appointment. 

OCIE Posts New Compliance Alert (IA & MF) 

7.22.2008  The SEC's Office of Compliance Inspections and Examinations (OCIE) posted a compliance 
alert on a variety of topics.  OCIE periodically posts these alerts to summarize select areas that SEC 
examiners have recently reviewed during examinations and describes the issues we found and some of 
the practices we observed. 

In the alert, OCIE made a number of observations about Code of Ethics, including the following:  

• Adviser’s codes of ethics were incomplete.  

• Adviser’s codes of ethics were not followed.  

• Reporting requirements were not followed and/or monitoring was not performed.  

http://www.sec.gov/litigation/aljdec/2008/id351jtk.pdf
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• Disclosure was inaccurate.  

The alert listed a number of effective controls used by investment advisers in the operations of their 
Codes of Ethics, as well as compliance review and reporting procedures. 

The alert next discussed compliance practices with respect to the use of third-party proxy voting services, 
including the oversight and operational aspects of mutual funds’ proxy voting, and how advisers managed 
conflicts of interest in proxy voting.  OCIE noted that mutual funds typically had an oversight process, 
which included board participation, to monitor the funds’ proxy voting.  Among other things, examiners 
confirmed that fund boards reviewed and ratified the funds’ proxy voting policies annually and analyzed 
significant changes.  Typically, the boards received a copy of the funds’ voting record on Form N-PX. 

Some deficient practices highlighted by examiners included: 

• Board oversight of use of proxy service providers appeared to be weak.  

• Advisers did not document their assessment of proxy service providers.  

• Funds voted inconsistently with their proxy voting policies.  

• Funds did not file Form N-PX containing the funds’ proxy voting record as required.  

• Fund disclosures appeared deficient.  

• Improper fees were charged.  

The alert, with respect to investment advisers, also covered valuation and liquidity issues in high yield 
municipal bond funds and soft dollar practices.  In addition, it covered a number of broker-dealer 
compliance areas, including solicitation of advisory services, and compliance areas of interest to transfer 
agents. 

Please click http://www.sec.gov/about/offices/ocie/complialert0708.htm. for a copy of the alert.   

Walter Sworn in as a New SEC Commissioner (HF, IA & MF) 

7.9.2008  Elisse Barbara Walter was sworn in as a new SEC Commissioner.  She was appointed by 
President George W. Bush on June 30, 2008.  

Prior to being appointed an SEC Commissioner, Ms. Walter was Senior Executive Vice President, 
Regulatory Policy & Programs, at FINRA, where she coordinated policy issues across the organization 
and led its investor education efforts.  She also directed FINRA's efforts to improve regulation in the sale 
of mutual funds and managed task forces that proposed significant rule and investor protection initiatives 
in these and other areas.  She held the same position at NASD before its 2007 consolidation with NYSE 
Member Regulation. 

Commissioner Walter previously served on the SEC staff in the Office of the General Counsel and the 
Division of Corporation Finance from 1977 to 1994, ascending to the positions of Associate General 
Counsel and Deputy Director of the Division of Corporation Finance.  She earned such honors as the 
Presidential Rank Award (Distinguished), the SEC Chairman's Award for Excellence, and the SEC's 
Distinguished Service Award during her previous tenure at the SEC.  She also served as General 
Counsel of the Commodities Futures Trading Commission, where she was responsible for litigation, 
drafting administrative decisions, legal advice, and drafting rules. 

Click http://www.sec.gov/news/press/2008/2008-137.htm for a copy of the press release announcing her 
appointment. 
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