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Interpretive Letter Sheds Light on “Common Source of Repayment” Rule for Lending Limit  
Aggregation 

Any banker forced to pass on a valued borrower’s latest deal due to lending limit aggregation can take 
heart in a recent interpretive letter from the Office of the Comptroller of the Currency. Issued in 
November 2006, Interpretive Letter # 1074 articulates useful principles for applying the “common 
source of repayment” rule. The letter is instructive for not only national banks but also thrifts and 
Texas state banks and savings banks, whose regulators generally look to OCC interpretations for 
guidance in applying lending limit rules. 

The OCC’s lending limit regulations provide that loans to different borrowers will be aggregated when, 
among other things, the expected source of repayment for each loan is the same – and neither borrower 
has another source of income from which the loan (together with the borrower’s other obligations) may be 
fully repaid. 

The interpretive letter considered this rule in light of a bank’s loans to several limited liability companies. 
Controlled by a common investor, the LLCs were formed to purchase and operate wind towers and to sell 
the power that they generated. Each LLC was expected to sell its power to the same regional utility, and 
the income from these sales would comprise each LLC’s sole source or revenue. 

Did each LLC’s reliance on the same utility for its sole source of revenue mandate aggregation of all the 
loans under the common source of repayment rule?  The OCC answered yes, because – absent other 
facts – the expected source of repayment of each loan would be receipts from the same purchaser. 
However, the letter also considered whether the availability of one or more alternative purchasers of an 
LLC’s power would change this conclusion. 

The OCC focused on whether there was a “reasonable availability” of other power purchasers, noting that 
it would consider evidence of the willingness, ability and capacity of other sources of repayment that could 



fully support the borrower’s debt. Alternative sources of repayment could include, for example, the 
existence of a spot market into which an LLC’s output could be sold, or the presence of another power 
company with either a legal obligation, or simply a clear economic or other incentive, to purchase the 
LLC’s power. 

The OCC emphasized that the analysis would depend on the facts and circumstances of the particular 
market in which the LLCs operated.  Ultimately, the bank would be required to document fully its reasons 
for concluding that an alternate source of income existed from which a borrower could repay its loan, and 
that the loan thus should not be aggregated with a loan to another borrower. 

Importantly, in applying a “reasonable availability” test, the OCC did not mandate that the borrower be 
committed to a specific alternate sales plan or that a particular alternate customer be obligated to 
purchase the output. Rather, the OCC focused on whether the applicable demographic or economic 
circumstances supported an expectation that sales to another party were likely. 

Consider a bank making loans to several different developers of condominium or office/retail development 
projects, and the bank obtaining takeout commitments from a single investor who will purchase or 
refinance each project when construction is completed. Although arguably the takeout commitments could 
be deemed a common source of repayment requiring that the loans be aggregated, suppose the bank 
could develop a case for relying on condominium presales or office/retail preleasing as an expected 
source of full repayment for some of the loans.  These loans would not have to be aggregated with those 
for which the bank was looking solely to the takeout commitment for repayment. 

Applying the reasoning of the interpretive letter, documenting the following types of data could be useful 
for demonstrating the reasonable availability of an alternate source of repayment: 

• Demographics showing the general growth and affluence of the relevant market 
• A scarcity of other new developments in the area, which could suggest high demand for new   

condominium units or office/retail space 
• Strength of presales or preleases for comparable recent projects in the market 
• Number of presales or preleases for the project to date, and projections of sufficient sales or 

leases to provide for loan repayment before completion of construction 
• The desirability of the development’s location, considering factors such as accessibility to 

commercial, transportation and entertainment centers 
• The experience and reputation of the developer, suggesting competent execution of the 

project and/or likely market acceptance of the project. 

The practical approach that the letter exhibits should help bankers achieve more certainty as to their 
compliance with lending when the common source of repayment rule is potentially an issue, limits without 
unnecessarily turning away the next deal for a good customer.  

Veteran Banking Lawyers Move Their Practice to Sutherland Asbill & Brennan LLP 

In the fall of 2006, partners Don Wood, Annette Tripp, Alan Harris, and Paul Bishop moved their banking 
regulatory and corporate practice to Sutherland Asbill & Brennan LLP.  Also joined by associate Jamie 
Liner, the group was previously based at Locke Liddell & Sapp. The Sutherland banking group assists 
banks, thrifts and other financial institutions in regulatory compliance, product development, corporate 
governance, enforcement matters, capital raising, and mergers and acquisitions. Sutherland is a firm of 
more than 450 attorneys with offices in Houston, Austin, Atlanta, Washington, New York and Tallahassee. 


