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9th Circ. Stirs Up Privilege Doubts With ERISA Ruling 
 
 
By Bibeka Shrestha 
 
Law360, New York (September 21, 2012, 7:11 PM ET) -- Breaking from the Third Circuit, the Ninth Circuit 
held recently that the attorney-client privilege doesn't apply to communications between an insurer 
acting as an Employee Retirement Income Security Act fiduciary and its counsel before a claims decision 
is made, creating uncertainty about how the other federal appeals courts will proceed on the issue. 
 
The Ninth Circuit issued the precedential decision after mulling a dispute between Unum Life Insurance 
Co. of America and Mark Stephan, who was permanently disabled in a bicycling accident, over whether 
Stephan's considerable annual bonus should be included in calculating pre-disability earnings. 
 
Scott Calvert, a McKennon Law Group PC attorney who represents insureds, said the Sept. 12 ruling 
opens an important new avenue of discovery to ERISA beneficiaries trying to prove that an insurers' 
claim denial was improperly influenced by a conflict of interest. 
 
But with the only two federal courts to rule on the question taking opposite stances, the issue isn't 
settled yet, according to Steuart Thomsen, a Sutherland Asbill & Brennan LLP partner who handles 
insurance and ERISA litigation. 
 
"The Third Circuit articulated a number of rationales for its conclusion that the insurer was not subject 
to the fiduciary exception. The Ninth Circuit disagreed but didn't specifically address the rationales of 
the Third Circuit," Thomsen said. "I think this is an issue we'll continue to see contested in other 
circuits." 
 
At the heart of the issue is whether the fiduciary exception to the attorney-client privilege should be 
extended to insurers that administer benefits plans governed by ERISA. 
 
Courts that have adopted the fiduciary exception say the attorney-client privilege doesn't apply to ERISA 
fiduciaries because they have a duty to disclose all information about plan administration to 
beneficiaries, or that the attorney-client privilege would be maintained anyway because ERISA 
fiduciaries are representatives for beneficiaries and the plan beneficiary is the "real client." 
 
The Ninth Circuit said neither theory provided a basis for distinguishing insurers that are serving as 
ERISA fiduciaries from ERISA trustees, to whom the Ninth Circuit already ruled the fiduciary exception 
applies. 
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"The obligation that an ERISA fiduciary act in the interest of the plan beneficiary does not differ 
depending on whether that fiduciary is a trustee or an insurer," the Ninth Circuit said. 
 
Reaching a different result, the Third Circuit held in Wachtel v. Health Net Inc. that the fiduciary 
exception to the attorney-client privilege did not apply to insurers in the ERISA context, partly because 
unlike fiduciaries who manage assets on behalf of others, the carriers were making decisions on claims 
paid from their own assets. 
 
Mary Fortune, a spokeswoman for Unum, said the insurer agrees with the Third Circuit's analysis, which 
she said was far more thorough and persuasive. Fortune said the Ninth Circuit ruling has the potential to 
jeopardize the sanctity of attorney-client privilege. 
 
"In reaching their decision on this claim, Unum employees rightfully sought the advice of staff 
attorneys," Fortune said. "Though sharing those communications would not disclose anything sensitive, 
we believe the materials are protected by attorney/client privilege. Disregarding that privilege under 
these circumstances sets a potentially worrisome precedent." 
 
But according to Calvert, the Ninth Circuit ruling is more likely to stand up because it follows a growing 
trend of allowing discovery in ERISA cases since the U.S. Supreme Court's 2008 ruling in Metropolitan 
Life Insurance v. Glenn. 
 
"Given that the Stephan decision is post-Glenn and the Wachtel decision isn't, that's the better 
decision," Calvert said. "It's more recent. It has been decided after the most recent important ERISA case 
the Supreme Court [has ruled on]." 
 
A California federal court had held even if the fiduciary exception applied to wholly-insured ERISA plans, 
the documents that Stephan requested did not fall within the exception because they were created 
after Stephan's attorneys contacted Unum and an adversarial relationship had begun. 
 
After reviewing the sought-after documents in camera, the Ninth Circuit said Stephan was entitled to 
the documents because they were communications between Unum claims analysts and Unum's in-
house counsel about how to interpret Stephan's insurance policy and whether his bonus should be 
considered monthly earnings. 
 
"The disputed documents offer advice solely on how the plan ought to be interpreted," the Ninth Circuit 
said. "They do not address any potential civil or criminal liability Unum might face, nor is there any 
indication that they were prepared with such liability in mind." 
 
The Ninth Circuit added that the fiduciary exception to attorney-client communications applies only to 
communications before the final administrative appeal, when the interests of the plan fiduciary and the 
beneficiary diverge. 
 
Attorneys for Stephan were not immediately available for comment on Friday. 
 
Stephan is represented by Mark DeBofsky of Daley DeBofsky & Bryant, and Terrence Coleman and Brian 
Kim of Pillsbury & Levinson LLP. 
 
Unum is represented by Anna Martin and Kevin Gill of Rimac Martin PC. 
 
The case is Mark Stephan v. Unum Life Insurance Co. of America, case number 10-16840, in the U.S. 
Court of Appeals for the Ninth Circuit. 



 
--Editing by John Quinn and Sarah Golin. 
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