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C F T C E N F O R C E M E N T

Will Dodd-Frank Reinvigorate the CFTC’s Enforcement Program
Or Is Past Prologue — CFTC Enforcement Activity Before Dodd-Frank

BY GREGORY S. KAUFMAN

F rom the irrationally exuberant1 dot-com days,
through the global commodities boom and U.S.
housing bubble, and ending with the ‘‘Great Reces-

sion,’’2 the last ten-plus years have been marked by
both good times and bad. A lack of financial regulation
was thought to be a contributing factor to the Great Re-
cession, which began with the Global Financial Crisis in

late 2007. In reaction to the Great Recession, the Dodd-
Frank Wall Street Reform and Consumer Protection Act
(‘‘Dodd-Frank’’ or the ‘‘Act’’) was enacted into law and
the Commodity Futures Trading Commission (‘‘CFTC’’)
was tasked with reigning in excessive speculation and
deterring and preventing market manipulation. By pro-
viding the CFTC with new enforcement tools and regu-
latory authority over non-security-based swaps, Con-
gress empowered the CFTC to make itself a premier fi-
nancial regulator.

This article analyzes CFTC enforcement actions from
2002 through 2012 by examining the volume and nature
of the enforcement actions brought by year. The analy-
sis yields some surprising findings, while setting the
stage to judge how aggressively the CFTC Division of
Enforcement acts in the coming years and how effec-
tively it utilizes its new tools.3 The last ten-plus years of
enforcement actions suggest that priorities will have to
change and/or additional resources will be needed if the
CFTC is going to transform itself into ‘‘a key financial
regulator.’’4

I. Actions Initiated by the Commission Over the Last De-
cade One measure of how effectively a financial regula-
tor is policing its marketplace, and how influential it is
in regulating the activities of market participants, is to
look at the gross number of enforcement actions
brought on a yearly basis. Since 2000, the CFTC has ini-
tiated 55 actions per year on average. But, this enforce-
ment activity has not been consistent. As set forth be-
low, the last thirteen years have seen both peaks and
valleys in the number of actions initiated.5

1 Alan Greenspan, Chairman, Federal Reserve Board, ‘‘The
Challenge of Central Banking in a Democratic Society’’ (Dec.
5, 1996) (questioning how ‘‘we know when irrational exuber-
ance has unduly escalated asset values’’ in a speech given at
the American Enterprise Institute during the dot-com bubble).

2 Catherine Rampell, ‘Great Recession’: A Brief Etymology,
N.Y. Times Economix Blogs (March 11, 2009, 5:39 PM), http://
economix.blogs.nytimes.com/2009/03/11/great-recession-a-
brief-etymology/.

3 It is intended for this analysis to be updated at the conclu-
sion of fiscal year 2013 and years beyond.

4 Jenna Greene, The National Law Journal, Wall Street’s
New Cop, at 5 (Oct. 15, 2012) (quoting CFTC Director for the
Division of Enforcement David Meister).

5 The sources for the number of actions initiated by fiscal
year were the CFTC’s online enforcement archive and the an-
nual Performance and Accountability Reports available at
www.cftc.gov. Further, nationwide foreign currency enforce-
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These numbers reflect that there have been surpris-
ingly lean years in terms of enforcement actions initi-
ated. Bringing fifty or fewer cases in seven of the ten
years between 2000 and 2009 is not indicative of an ag-
gressive regulator. As the chart indicates, the last two
years have seen a substantial increase in the number of
cases initiated, however, a similar jump in activity oc-
curred in the 2003-2005 time period before settling back
down again.

It may turn out that the last two years signify that a
more active regulator is here to stay. That being said,
the last ten-plus years of data anecdotally suggests that

enforcement activity is influenced by the performance
of the domestic economy. Enforcement activity over
this period of time generally trailed the performance of
the U.S. economy. In the years following a significant
drop in Gross Domestic Product (GDP), the number of
actions initiated increased substantially. Conversely,
more stable economic conditions were followed by a re-
duction in the number of cases initiated. Overlaying
real GDP, as a percentage change from the preceding
period, on top of the annual cases initiated chart dem-
onstrates the potential correlation between the number
of cases initiated and domestic economic performance,
as shown above.6

ment sweeps resulted in four actions being initiated in 2002,
six actions in 2004 and eleven and thirteen actions initiated in
separate sweeps in 2011. Each of the four sweeps was counted
as a single initiated action so that the sweeps would not unduly
skew the enforcement statistics.

6 Annual Gross Domestic Product, as a percentage change
from preceding period based on chained 2005 dollars, statistics
provided by U.S. Dept. of Commerce, Bureau of Economic
Analysis at http://www.bea.gov/National/.
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The experience of the last decade suggests that as the
economy continues to improve, the number of enforce-
ment actions will fall.7 If Dodd-Frank is the ‘‘game
changer’’8 for the CFTC that the Commission expects it
to be, the number of actions initiated should not wane
as the economy improves.

II. The Nature of the Initiated Actions Tallying the num-
ber of enforcement actions brought by year only tells a
partial story of the Commission’s recent enforcement
history. Looking behind these numbers at the nature of
the cases it has brought reveals the Commission’s past
enforcement priorities and how it utilized enforcement

resources. A review of the last eleven years of initiated
actions suggests that fighting fraud consumed a major-
ity of enforcement resources, presumably leaving fewer
resources available to regulate professional market par-
ticipants. Fraud-based cases are distinguished from ma-
nipulation cases in this article. While manipulation
cases involve elements of fraud, they are accounted for,
and were historically charged, differently by the CFTC
than typical fraud-based cases involving theft or fraudu-
lent schemes. Will the Commission continue its fraud-
busting ways or can it pivot to meet Congress’ demands
and raise its regulatory profile? A look at the nature of
past cases will help put future enforcement activities
into context.

a. Chasing the Fraudsters Since 2002 the Commission
has brought more fraud-based actions than any other
category of cases. The following chart shows the per-
centage of cases initiated per year (2002-2012) that are
fraud-based.

7 There would be a natural lag between economic perfor-
mance and enforcement activity given that a case is typically
initiated after months or more of investigation.

8 David Meister, Director of Enforcement, CFTC, Com-
ments at the Securities Industry and Financial Markets Asso-
ciation’s Monthly Meeting (Dec. 20, 2011).
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Over this period of time, fraud-based actions were
never less than 48% of all cases initiated. Fraud-based
cases represented at least 80% of all cases initiated in
2002 and 2009, and the percentages of fraud-based
cases brought in the last two years were consistent with
prior years despite the recent increase in enforcement
activity.

A closer look at these actions reveals that foreign ex-
change (forex) fraud and classic Ponzi schemes, some
of which were forex-based, were consistently targeted
for prosecution. Investors seem drawn to these scams,
despite repeated warnings of the dangers of fraud in the

marketplace, particularly in the retail off-exchange for-
eign currency market.9 The following chart depicts the
percentage of initiated cases per year (2002-2012) that
were (1) based on fraud involving forex; (2) Ponzi
schemes; or (3) Ponzi schemes involving forex.

9 National Futures Association Investor Alert: ‘‘Understand-
ing the Risks of Trading in the Retail Off-Exchange Foreign
Currency Market’’ (Aug. 2003); National Futures Association
Forex Investor Alert (Feb. 2007); CFTC/NASAA Investor Alert:
‘‘Foreign Exchange Currency Fraud’’ (May 7, 2007).
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Considering the performance of the economy over
this period of time it appears that these types of fraud
are exposed more often when the overall economy
struggles and prosecutions follow. Undoubtedly, fight-
ing fraud is a noble and important cause for financial
and commodities market regulators. The question re-
mains whether pursuing these types of civil fraud is an
effective use of the Commission’s limited resources or
whether the Commission would be better off referring
these cases to the Department of Justice for prosecu-
tion. Whether the Commission can wean itself from
bringing these types of cases and refocus on preventing
excessive speculation and market manipulation re-
mains to be seen. Absent additional resources, it will be
difficult for the Commission to continue its fraud-

fighting ways while simultaneously increasing its over-
sight of professional market participants.

b. Keeping an Eye on the Professional Market Partici-
pants Protecting against manipulation, abusive trading
practices and systemic derivatives market risk requires
regulating the behavior of professional commodity mar-
ket participants. The fact that Congress empowered the
Commission by providing a less burdensome fraud-
based manipulation standard and new disruptive trad-
ing practice authority indicates that the legislature be-
lieved more needed to be done to regulate the activities
of these market participants. The following chart tracks
the last eleven years of manipulation and attempted
manipulation cases initiated by the Commission, as a
percentage of overall cases initiated.
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Manipulation and attempted manipulation cases
comprise on average less than 6% of cases initiated per
year from 2002 through 2012. Either manipulation or
attempted manipulation is a relatively rare occurrence
in the commodity markets or the CFTC lacked the de-
sire or ability to identify and/or successfully prosecute
such cases. In fact, the CFTC won only one manipula-
tion case under the old standard. This record has been
attributed to that onerous pre-Dodd-Frank manipula-
tion standard.10

Curbing abusive trading practices by professional
market participants, such as pre-arranged or noncom-
petitive trades (e.g., wash or cross trades), trading
ahead of customers and position limit violations, is also
an important part of maintaining the integrity of the
markets. In addition, market participants are subject to
certain requirements relating to recordkeeping, compli-
ance, supervision and finances. Enforcing these ‘‘inter-
nal business requirements’’ furthers the Commission’s
goal of ensuring market integrity. The Commission’s
enforcement activity over the last eleven years involv-
ing these types of violations, as a percentage of total ac-
tions initiated, is as follows:

10 Bart Chilton, Commissioner, Commodity Futures Trad-
ing Commission, ‘‘The Waiting’’ (July 7, 2011) (stating ‘‘we
have a nearly impossible manipulation standard, winning only
one case in 35 years. We have had to prove intent, artificial

price, market control and that the manipulators actually
caused the artificial price. A very tall order.’’)
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These statistics suggest that the Commission devoted
a relatively small amount of its enforcement resources
to prosecuting trade practice and internal business re-
quirement cases.11 The last fiscal year saw the greatest
number of cases initiated in the Commission’s history,
yet just 28 of the 102 actions were of this nature.

When it comes to policing activity of professional
market participants, these numbers suggest that the
biggest and baddest cop on the beat is not as active as
might have been expected. If the CFTC intends to in-
crease its enforcement profile, curbing manipulative be-
havior and policing professional market participants
must be a priority. The Commission’s enforcement his-
tory suggests it has a long way to go. As the Commis-
sion and those regulated by it wade into the post-Dodd-
Frank world, it will be interesting to see if the CFTC is
able to direct more attention towards these types of
cases.

* * *
The most recent fiscal year has seen the CFTC begin

to flex its new enforcement muscles and the Division of
Enforcement appears committed to putting its new au-
thority to use. The question remains whether the Divi-
sion will remain committed and will have the resources
it needs to further its transition into becoming, in the
words of the current Director of Enforcement, ‘‘a key fi-
nancial regulator.’’12

The stage has now been set for viewing future en-
forcement actions in the context of the Division of En-
forcement’s activities before Dodd-Frank. The last two
years have seen a substantial increase in the number
cases initiated, however, the character of those cases
has not changed in a meaningful way from the types of
cases brought in earlier years. In the future, will the
Commission bring a greater number of the same types
of cases it has historically brought? Will there be more
emphasis on bringing actions against professional mar-
ket participants or will the Commission continue to de-
vote substantial resources to cracking down on
fraudsters? There is certainly a sense that the CFTC is
entering a new phase in its relatively young life. As the
Commission enters the post-Dodd-Frank era, will the
immortal words of Yogi Berra ring true – that ‘‘the fu-
ture ain’t what it used to be.’’ Stay tuned.

11 Financial, supervision, compliance and recordkeeping (a/
k/a internal business requirements), trade practice and fraud-
based cases make up the vast majority of initiated actions. The
small number of initiated actions not included in this majority
fall into one of the following categories: (1) false statements;
(2) failure to register; (3) false reporting; (4) other illegal off-
exchange activity; and (5) statutory disqualification based on
some underlying violation. On average this minority of cases
accounts for 11% of actions initiated per year from 2002
through 2012. In any year over this period of time, these types
of cases have never accounted for more than 17% of actions
initiated.

12 Jenna Greene, The National Law Journal, Wall Street’s
New Cop, at 5 (Oct. 15, 2012)(quoting Director of Enforcement
David Meister).
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