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Three years ago, Sutherland published a Pinch of
SALT titled ‘‘The U.S. Supreme Court Should Accept
a Nexus Case.’’1 At that time many critics ques-
tioned whether the U.S. Supreme Court would ever
accept another nexus case; however, after a recent
string of taxpayer-favorable state court nexus deci-
sions, some skeptics are beginning to come around.
Although several articles have already been written
regarding these cases, we think that it is helpful to
look at them in the aggregate and consider the
effects they will have on the Court’s willingness to
review a tax nexus case. In this Pinch of SALT, we
will consider how these cases comport with prior
cases addressing similar issues and why the recent
cases will create a foundation and basis for the U.S.
Supreme Court to accept a tax nexus case. (Editor’s
note: The authors’ firm is representing the taxpayer
in one of the cases discussed in this article.)

Back in Time — What Is the Nexus Standard
and How Has It Been Applied?

Taxpayers have become accustomed to contend-
ing with a slew of state court nexus decisions that
attempt to interpret and apply several U.S. Su-
preme Court decisions that date back to 1940 (or
earlier). These U.S. Supreme Court decisions estab-
lished the following foundational bedrock principles:

• To satisfy the due process clause, there must be
‘‘some definite link, some minimum connection,
between a state and the person, property or
transaction it seeks to tax’’ as articulated by the
Court in Miller Bros. v. Maryland.2

• In order to establish a sales and use tax collec-
tion obligation, the Court in Quill Corp. v.
North Dakota3 applied a bright-line physical
presence test that satisfied the dormant com-
merce clause’s substantial nexus requirement.

• The solicitation of sales by independent con-
tractors (and not employees) on behalf of an
out-of-state taxpayer is sufficient to justify a
sales and use tax collection obligation, as estab-
lished by the Court in Scripto, Inc. v. Carson.4

• A taxpayer’s in-state presence need not be as-
sociated with its sales activity to justify a sales
or use tax collection obligation, as established
by the Court in National Geographic v. Califor-
nia State Board of Equalization.5

• In further elaborating on the nexus-creating
activities of independent contractors, the Court
in Tyler Pipe Industries v. Washington State
Department of Revenue6 held that the crucial
factor governing nexus is whether the activities
performed by the independent contractor on

1Jeffrey A. Friedman, J. Page Scully, and Natanyah
Ganza, ‘‘The Supreme Court Should Accept a Nexus Case,’’
State Tax Notes, July 6, 2009, p. 42, Doc 2009-14867, or 2009
STT 126-6.

2347 U.S. 340 (1954).
3504 U.S. 298 (1992).
4362 U.S. 207 (1960).
5430 U.S. 551 (1977).
6483 U.S. 232 (1987).
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behalf of the out-of-state company are ‘‘signifi-
cantly associated with the taxpayer’s ability to
establish and maintain a market in [the] state
for the sales.’’7

Based on these (and other) foundational nexus
principles established by the U.S. Supreme Court,
taxpayers have been provided with some predict-
ability regarding when their activities establish
nexus. However, there are many more fact patterns
that lead to unpredictable nexus results.

When Can the U.S. Supreme Court
Grant Review?

The U.S. Supreme Court grants review of only a
limited number of cases each term. In fact, during
its 2010 term, which ran from the first Monday in
October 2010 through October 2011, it granted re-
view of only 90 cases, while 1,558 paid petitions for
writ of certiorari were filed.8 During the last 20
years, there has only been one tax nexus case
accepted for review by the Court — Quill. Thus,
from the start taxpayers seeking review of a state
tax nexus case face a steep uphill battle.

There is an increased chance of a petition being
granted when there are conflicting decisions: (1)
between two courts of appeals on an important
federal question; (2) between a court of appeals and
the highest court of the state; or (3) between two
state courts of last resort.9

Until recently, state court decisions were consis-
tent on some fact patterns (for example, economic
nexus applied to financial institutions for income tax
purposes) and inconsistent on others (for example,
whether school teachers create attributional nexus
for out-of-state booksellers for sales tax purposes).
Despite the foundational principles established by
the U.S. Supreme Court, the recent string of signifi-
cant state court nexus decisions demonstrates an
increased activity — and unpredictability — that
justifies the Court’s intervention.

Fast Forward in Time
Since September 2011 there has been a string of

taxpayer-favorable state court nexus decisions. A
comparison of those decisions to prior state court
decisions addressing similar fact patterns highlights
the need for the U.S. Supreme Court to accept a tax
nexus case:

• In Gore Enterprise Holdings, Inc. v. Comptrol-
ler of the Treasury, No. 07-C-10-435, the Cecil
County, Md., Circuit Court held that the licens-
ing of patents is not sufficient to create nexus in

Maryland. In a transcript of the circuit court’s
decision (a detailed decision issued by the
court), the court held that an out-of-state com-
pany that licenses patents to an in-state affili-
ated company that manufactures and does
business in Maryland does not have nexus in
Maryland. In a companion case, Future Value,
Inc. v. Comptroller of the Treasury, No. C-10-
434, addressing intercompany lending, the
court further noted that there is no nexus
created by virtue of lending funds from an
out-of-state company, Future Value Inc., to an
affiliated company that has business opera-
tions in Maryland. The comptroller of treasury
has appealed the decision to the Maryland
Court of Special Appeals.10

• On April 18, 2012, the Court of Appeals of New
Mexico in In the Matter of the Protest of Barne-
sandnoble.com LLC, Docket No. 31,231, consid-
ered whether Barnes & Noble Booksellers Inc.
(Booksellers), which owned and operated physi-
cal bookstores throughout the United States,
including three stores in New Mexico, created a
sales tax collection obligation in New Mexico for
its affiliate, Barnesandnoble.com LLC (Barne-
sandnoble.com). Barnesandnoble.com main-
tained and operated Barnes & Noble’s Internet
website and had no physical presence in New
Mexico. In rendering its analysis, the court
evaluated some in-state activities conducted by
Booksellers, including accepting returns for
Barnesandnoble.com, sale of Barnesandnoble-
.com gift cards in Booksellers retail in-state
stores, a store finder feature on Barnesand-
noble.com website and a joint loyalty program
that allowed customers to receive discounts in
stores and online. The court ultimately held
that each activity alone did not establish sub-
stantial nexus. However, the court did deter-
mine that the ‘‘manner in which [Barnesand-
noble.com’s] trademarks were used by
Booksellers was sufficient to create a substan-
tial nexus because the tangible use of trade-
marks in stores in the state is ‘‘the functional
equivalent of physical presence.’’ Barnesand-
noble.com LLC has appealed the decision to the
New Mexico Supreme Court.11

• On April 25, 2012, the Circuit Court of Cook
County, Ill., in Performance Marketing Associa-
tion, Inc. v. Hamer, No. 11 CH 26333, addressed
the constitutionality of Illinois’s newly enacted
click-through sales tax nexus law. Illinois’s

7Id. at 250.
8That excludes the 6,299 in forma pauperis petitions that

the Court received. Petitions in forma pauperis are those filed
by indigent persons without a filing fee.

9Sup. Ct. R. 10.

10Sutherland Asbill & Brennan LLP is representing Gore
Enterprise Holdings and Future Value Inc. in the Comptrol-
ler’s appeal to the Maryland Court of Special Appeals.

11In the Matter of the Protest of BarnesandNoble.com LLC,
Docket No. 31,231, cert. granted, Docket No. 33,627, (N.M.
June 22, 2012).
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click-through nexus sales tax statute was en-
acted in 2010 and imposes an Illinois sales and
use tax registration and collection requirement
on remote sellers that maintain certain agree-
ments with Illinois residents. The Performance
Marketing Association (PMA) alleged that the
Illinois click-through nexus statute was facially
unconstitutional because an electronic link on a
website of an Illinois resident does not create
sufficient physical presence as is required by
Quill and Scripto, and violates the dormant
commerce clause and the Internet Tax Freedom
Act (ITFA).12 In a hearing addressing cross
motions for summary judgment, the court held
in an unpublished decision that ‘‘there is not an
adequate nexus.’’ Regarding the ITFA, the
judge held, ‘‘I am not convinced by the argu-
ment that the moratorium doesn’t apply. I
think the moratorium does apply. I really do.’’
The Illinois Department of Revenue has ap-
pealed the decision directly to the Illinois Su-
preme Court.13

• Several days later, on May 1, the Oklahoma
Supreme Court in In the Matter of the Income
Tax Protest of Scioto Insurance Co., 279 P.3d
782 (Okla. 2012), held that Scioto, a Vermont
insurance company, did not establish corporate
income tax nexus with Oklahoma as a result of
royalties it received from an affiliated restau-
rant corporation, Wendy’s International Inc.
The royalties related (in part) to trademarks
and operating practices in Oklahoma by unre-
lated third-party franchisors. The Oklahoma
Supreme Court, without addressing the com-
merce clause, held that ‘‘due process is offended
by Oklahoma’s attempt to tax an out-of-state
corporation that has no contact with Oklahoma
other than receiving payments from an Okla-
homa taxpayer [Wendy’s International Inc.]
who has a bona fide obligation to do so under a

contract not made in Oklahoma.’’ Oklahoma
has not sought review by the U.S. Supreme
Court and, at the time of publication, the period
to petition for certiorari has expired.14

• Finally, on May 24 the Supreme Court of Ap-
peals of West Virginia in Griffith v. ConAgra
Brands, Inc. 728 S.E.2d 74 (W.Va. 2012) ad-
dressed whether ConAgra Brands Inc. estab-
lished nexus based on the receipt of royalties
related to the use of trademarks and trade
names. ConAgra Brands received royalties
from licensees that sold food products bearing
the ConAgra trademarks and trade names to
clients throughout the United States, including
West Virginia. The licensees were based outside
West Virginia and manufactured all products
outside the state; however, the products bear-
ing ConAgra Brands trademark and trade
names were sold to wholesalers and retailers
located in West Virginia (and other states). In
evaluating whether ConAgra Brand’s activities
were sufficient to create corporate income tax
nexus, the Supreme Court of Appeals consid-
ered whether ConAgra Brands had ‘‘significant
economic presence’’ as established by the West
Virginia Supreme Court in Tax Comm’r v.
MBNA America Bank, 640 S.E. 2d 226 (W.Va.
2006). The court held that ConAgra Brands did
not establish West Virginia nexus because it did
not provide any services to West Virginia cus-
tomers or clients and did not direct or dictate
how the licensees distributed the products
bearing the trademarks and trade names. West
Virginia has likewise not sought review by the
U.S. Supreme Court.

These state court decisions are remarkable for
various reasons, including some controversial legal
reasoning (for example, application of a ‘‘functional
equivalent of physical presence’’ standard), and po-
tential conflicts with other state court decisions. For
example, the holdings in In the Matter of the Income
Tax Protest of Scioto Insurance Co. and Griffith v.
ConAgra Brands, Inc. could be viewed as in direct
conflict with KFC Corp. v. Department of Revenue
792 N.W.2d 308 (Iowa 2010). In KFC Corp., the Iowa
Supreme Court held that KFC Corp.’s licensing of
some intangibles (for example, trademarks) to in-
state unrelated franchisees created nexus. However,
in Scioto Insurance and ConAgra, the licensing of
trademarks to affiliated entities for licensing to

12The New York Appellate Division held that New York’s
affiliate nexus law does not violate the equal protection clause
and is facially constitutional under the due process and
commerce clauses. Amazon.com, LLC v. New York State
Department of Taxation and Finance, 81 N.Y.S.2d 129 (N.Y.
App. Div., 1st Dep’t. 2010). The Appellate Division rejected
the plaintiffs’ challenges that the click-through nexus statute
is facially unconstitutional, saying that the plaintiffs must
meet the heavy burden of showing that no set of circum-
stances exist under which the click-through nexus statute
would be valid. Moreover, the plaintiffs would have to prove
the invalidity ‘‘beyond a reasonable doubt.’’ However, the
court remanded the case to further explore whether the New
York law violates the due process and commerce clauses as
applied to the taxpayer. (For the decision, see Doc 2010-23836
or 2010 STT 214-18.)

13Performance Marketing Association, Inc. v. Hamer, No.
11 CH 26333 (Ill. Cir. Ct. May 7, 2012), cert. granted. No.
114496 (June 22, 2012). (For the decision, see Doc 2012-10199
or 2012 STT 93-25.)

14The 90-day period in which to petition for certiorari
under Sup. Ct. R. 13 has expired, and no petition for certiorari
had been filed with the U.S. Supreme Court as of the
publication of this article.
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unrelated franchisees or third parties was insuffi-
cient to create substantial nexus.15

Also, some transaction nexus decisions are under-
mining the U.S. Supreme Court’s holding that sales
tax nexus requires a physical presence. Before the
Court of Appeals of New Mexico’s decision in In the
Matter of the Protest of Barnesandnoble.com LLC,
most courts finding in favor of the state taxing
authorities were premised on some in-state physical
presence. For example, in Borders Online, LLC v.
State Board of Equalization, 129 Cal. App. 4th 1179
(Ca. Ct. of Appeals, May 31, 2005), the California
Court of Appeals found that the acceptance of re-
turns by an in-state affiliate retail stores on behalf
of the out-of-state affiliate online operations was
sufficient to create an attributional nexus for the
out-of-state affiliate. However, the New Mexico
court in In the Matter of the Protest of Barnesand-
noble.com LLC did not find an actual in-state physi-
cal presence but rather relied on the presence of
intangibles to create a ‘‘functional equivalent of
physical presence.’’

Federal Legislation — Helping or Hindering?
Since the early 1970s Congress has considered,

but never passed, numerous bills that would define
state tax nexus. However, as a result of the recent
congressional activity, there is a growing optimism
that Congress may pass a nexus bill. As of this
writing, there are several bills pending in Congress
that would replace Quill’s physical presence nexus
standard for sales and use tax purposes.16 Each of

those bills would allow a state to collect tax from
many remote sellers if the state adopts certain
simplification and uniformity requirements. The
passage of federal legislation may affect the U.S.
Supreme Court’s willingness to take a nexus case,
because as the U.S. Supreme Court stated, ‘‘the
underlying issue is not only one that Congress may
be better qualified to resolve, but also one that
Congress has the ultimate power to resolve. . . .
Accordingly, Congress is now free to decide whether,
when, and to what extent the States may burden
interstate mail-order concerns with a duty to collect
use taxes.’’17

Some transaction nexus decisions
are undermining the U.S. Supreme
Court’s holding that sales tax
nexus requires a physical
presence.

Despite the increasing possibility of congressional
state tax nexus legislation, the Court should con-
sider that none of the proposed bills comprehen-
sively apply to all state taxes, all industries, and all
states. In fact, each of the bills is explicitly limited to
specific tax types. For example, the three pending
bills that would replace Quill’s physical presence
nexus standard apply only to sales and use taxes.
However, there are numerous, and an increasing
number of, other state and local taxes (and fees) that
would not be covered — gross receipts taxes, recy-
cling taxes, disposal fees. Thus, the enactment of one
or more of the proposed federal bills will not end the
need for one or more U.S. Supreme Court cases that
will help define further the meaning of substantial
nexus and minimum contacts.

Thus, although the need for federal legislation is
not contested or challenged by most taxpayers, the
ability of Congress to gain the consensus needed to
pass any such legislation remains to be seen. To the

15A difference between the cases was that in Scioto Insur-
ance and ConAgra the trademarks were licensed to unrelated
third-party franchisees through an affiliated entity instead of
directly to the unrelated third-party franchisees.

16For sales tax purposes, there are three bills pending that
would eliminate the physical presence requirement estab-
lished by Quill and create a national sales tax collection
standard not based on physical presence. All of them were
introduced in the last six months of 2011 and each of them is
slightly different. In July 2011 U.S. Sen. Richard J. Durbin,
D-Ill., introduced the Main Street Fairness Act, which would
allow states to collect sales taxes from remote sellers. On
October 13, 2011, U.S. Reps. Steve Womack, R-Ark., and
Jackie Speier, D-Calif., introduced the Marketplace Equity
Act of 2011, which would allow states to impose a sales or use
tax collection requirement on remote sellers with no physical
presence in a state. Finally, the Marketplace Equity Act was
introduced by U.S. Sen. Michael B. Enzi, R-Wyo., on Novem-
ber 9, 2011. Also, for income tax purposes, legislation has been
proposed that would restrict the economic nexus standard
that has continued to be applied by state courts and provide
taxpayers with additional certainty regarding the income tax
nexus standard. Outside the sales tax nexus context, a new
version of the Business Activity Tax Simplification Act of 2011
(BATSA) (H.R. 1439) was introduced in April 2011 in the
latest attempt to enact federal nexus legislation. BATSA is
generally promoted as a much-needed update and expansion
to P.L. 86-272. P.L. 86-272, enacted in 1959, serves to prohibit

a state from imposing a net income tax if a company’s only
in-state activities are solicitation of orders for sales of tan-
gible personal property which are sent outside the state for
approval or rejection and are filled from outside the state.
BATSA extends P.L. 86-272 in several ways, including to
solicitation of sales of other than tangible personal property
(for example, sales of intangible property and services). At the
latest hearing in April 2011, members of the Subcommittee on
Commercial and Administrative Law of the House Judiciary
Committee appeared to be split on whether to support or
oppose BATSA. Although BATSA is the latest attempt to put
in place standardized nexus rules, it faces the same uncertain
fate as the federal sales tax nexus legislation.

17Quill, 504 U.S. at 318.
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extent that federal legislation continues to be de-
bated with no signs of compromise or passage, this
may influence the Court’s desire to accept a nexus
case.

Conclusion
After more than 20 years since the passage of

Quill, and after numerous state court decisions
attempting to apply the framework established by
the U.S. Supreme Court, we are hopeful that the
Court will soon grant a petition to review a state tax
nexus case. Because of mounting pressures on busi-
nesses regarding tax collection and payment, there
is a need and desire for additional nexus guidance,
and it is long overdue. As a result, the pressure on

the Court will only continue to mount as taxpayers
are forced to reconcile conflicting decisions and to
apply novel (or imagined) nexus theories. ✰

Michele Borens is a partner and Scott Booth is an
associate with Sutherland Asbill & Brennan LLP.

Sutherland’s SALT Practice is composed of 30 attorneys
who focus on planning and controversy associated with
income, franchise, sales and use, unclaimed property, and
property tax matters. Sutherland’s SALT Practice also
monitors and comments on state tax legislative and policy
efforts.
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