
It’s Hip to Be Square in New Jersey

by Leah Robinson, Open Weaver Banks, and Amy Nogid

Imagine researching a department of revenue’s policy on
an issue and filing your returns consistent with that guid-
ance — only to find out during a later audit that the
department changed its policy after you filed your return. Is
there a legal basis to cry foul about the additional tax (and
not just the penalties)?

In a recent unpublished decision, Residuary Trust A v.
Director, Div. of Taxation (Kassner),1 the New Jersey Appel-
late Division relied on the ‘‘square corners doctrine’’ to hold
that the New Jersey Division of Taxation was prohibited
from imposing tax for the 2006 tax year based on a policy
change not announced until 2011. In other words, even
though the assessment may have been supported by the
statute, the court determined that it would be unfair to
assess the tax.

Like Taylor ham,2 the square corners doctrine is not
unique to New Jersey, but unless you seek it out, chances are
you haven’t come across it. In fact, a word search of all state
court tax decisions in one research database yields only 77
cases with the phrase ‘‘square corners,’’ and more than 70

percent of them (55) are from New Jersey. In second place,
Alabama courts have cited the phrase a mere three times.

I. No Fair!

So what is New Jersey’s square corners doctrine, and why
do you need to know about it? Basically, asserting that the
division has ‘‘failed to turn square corners’’ is the way to
shout ‘‘no fair’’ in court and possibly get relief. Most fre-
quently applied in property tax decisions (but also applied
to other taxes), the square corners doctrine dictates that the
government ‘‘may not conduct itself so as to achieve or
preserve any kind of bargaining or litigational advantage.’’3

Instead, the government must turn ‘‘square corners’’ in its
dealings with the public.4 And the requirement does not just
apply to interpretations regarding substantive tax matters;
‘‘statutory provisions governing substantive standards and
procedures for taxation, including the administrative review
process, are premised on the concept that government will
act scrupulously, correctly, efficiently, and honestly.’’5

Most recently, the court applied the square corners doc-
trine to prevent the division from retroactively applying a
change in policy. In Kassner the division issued an assess-
ment notice to a trust that owned stock in four New Jersey
S corporations. The sole trustee resided in New York and
administered the trust outside New Jersey. The division
sought to tax the trust’s undistributed income from the
S corporation for 2006. However, the division issued guid-
ance in 1999 in its quarterly newsletter State Tax News
providing that no tax would be due in the factual situation
presented in Kassner. It was not until 2011, nearly five years
after the trust filed its 2006 return and after the 2009
issuance of the assessment notice for 2006, that the division
announced that it had changed its policy and would now
deem owners of S corporations owning New Jersey assets as
having nexus. In striking down the division’s assessment,

1No. A-3636-12T1 (N.J. App. Div., May 28, 2015), aff’g 27 N.J.
Tax 68 (2013).

2Don’t know whatTaylor ham is? Meet Leah Robinson at the diner,
and she’ll show you.

3F.M.C. Stores Co. v. Borough of Morris Plains, 100 N.J. 418, 427
(1985).

4Id. at 426.
5Id. at 427.
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the court stated that the square corners doctrine is particu-
larly important regarding taxation because taxpayers must
be able to reliably engage in tax planning, and to do so they
must know the rules.6

The square corners doctrine has also been interpreted to
require the division to provide clear and correct notices of
statutory deadlines. In Gastime Inc. v. Director, Div. of
Taxation,7 the division issued an assessment notice with
incorrect instructions on the deadline for filing an appeal to
the tax court. The error was inadvertent, but the taxpayer
relied on it and filed a complaint that was consistent with
the instructions it received from the division, but technically
untimely under New Jersey law. The division moved to
dismiss the complaint for lack of jurisdiction, but the court
denied the division’s motion based on the square corners
doctrine. According to now-retired Judge Harold A.
Kuskin, an inadvertent mistake ‘‘does not relieve the govern-
ment of its obligation to deal fairly, forthrightly, and scru-
pulously with the public.’’8

Of course, the square corners doctrine does not always
save the day. Contrast the result in Gastime with the result in
Black Whale Inc. v. Director, Div. of Taxation.9 Even though
the Black Whale court found that the division failed to turn
square corners, it nonetheless held that specific written
advice from an auditor to a taxpayer informing it that a
transaction was not taxable did not prevent the division
from later asserting taxability. It should be noted, however,
that in Black Whale the court found that the division’s
auditor made a deal with the taxpayer and, after making the
deal, the division discovered new facts, reexamined its posi-
tion, and decided to make an assessment. Also, the court
found that in the absence of a statutorily authorized closing
agreement, the division cannot be bound by the unauthor-
ized acts of its employees.

II. When to Assert the Square Corners Doctrine
Based on our experiences with New Jersey audits and

appeals, we’ve compiled some scenarios in which the square
corners doctrine might apply to help a taxpayer defend its
position. In some scenarios, the doctrine could lead to an
all-out win; in other scenarios, it may provide leverage in
settlement negotiations. Plus, there is really no downside to
raising the square corners doctrine so long as the facts

support the assertion that the division failed to act scrupu-
lously, correctly, efficiently, and honestly. Finally, a tax-
payer’s assertion of a failure to turn square corners may lend
just the right flavor to a case that has the potential to go
either way.

A. Following a Change in Policy
Square corners should be considered when the division

departs from its own prior guidance, whether the guidance
was taxpayer-specific or issued more generally in State Tax
News or another division publication.10 The division’s web-
site displays State Tax News issues from 1994 forward, some
letter rulings from the past five years, and technical advisory
memoranda.11 Of course, if the division’s guidance is fact-
specific and the taxpayer’s facts differ significantly, the
square corners doctrine is unlikely to apply.

Keep in mind that while the division is bound by the
positions it publishes in State Tax News (as in Kassner),
courts have repeatedly concluded that taxpayers are free to
challenge positions outlined in that publication — because
those positions are not properly promulgated in a valid
regulation.12

B. ‘Whipsaw’ Situations and Inconsistent Positions
New Jersey employs numerous tools to combat what it

perceives as tax avoidance strategies. Those include asserting
nexus over intangible holding companies, requiring the
addback of deductions regarding some intercompany pay-
ments to those intangible holding companies,13 or imputing
interest income on intercompany transactions. While those
positions may have constitutional or other infirmities, they
may not raise square corners concerns.

However, both tools can leave related entities in the
lurch. After all, each situation results in an increase in one
entity’s taxable income but should cause a decrease in the
income of a related entity (in recognition of the intercom-
pany expense giving rise to the affiliate’s income). But often
the statute of limitations period for refunding tax to the
entity with the decreased income has closed. That creates a
‘‘whipsaw’’ in which New Jersey gets more tax than it would
have been entitled to but for the closed statute of limitations

6The result in Kassner is reminiscent of Oberhand v. Director, Div. of
Taxation, 193 N.J. 558 (2008), in which the New Jersey Supreme
Court determined that it would be ‘‘manifestly unjust’’ to apply a
retroactive tax law change to the estate of a decedent who passed away
before the law change (but after the retroactive effective date). While
both the square corners doctrine and the doctrine of manifest injustice
address unfairness, manifest injustice appears to principally apply for
retroactive legislation, whereas the square corners doctrine is more
broadly applied.

720 N.J. Tax 158 (2002).
8Id. at 168.
915 N.J. Tax 338 (1995).

10State Tax News is published on the division’s website. While the
website provides access to issues dating only to 1994, the division has
been releasing its interpretations in State Tax News since 1972, when
the publication was circulated in printed form.

11If you rely on guidance posted by the division on its website,
copies of that guidance should be retained in your audit files, and to the
extent possible, referenced in any file memorandum supporting your
tax position.

12Courts have recognized that State Tax News ‘‘is not an authorita-
tive pronouncement, nor does it have the binding effect of a statute or
regulation.’’ Sutkowski v. Director, Div. of Taxation, 312 N.J. Super.
465, 480 (App. Div. 1998), rev’g 16 N.J. Tax 231 (1996), citing
Ambrose v. Director, Div. of Taxation, 198 N.J. Super. 546 (App. Div.
1985).

13See Banks and Robinson, ‘‘If at First You Don’t Succeed in New
Jersey, Try Being Unreasonable,’’ State Tax Notes, Mar. 9, 2015, p. 599.
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period.14 Similarly, an increase to one taxpayer’s income
with no corresponding decrease to another’s — whose year
remains open — would reflect an inconsistency even though
each taxpayer technically stands on its own.

Recently, the tax court rejected an intangible holding
company’s argument that it need not file a corporation
business tax (CBT) return since its parent, its royalty payer,
had added back the royalty expense in computing its New
Jersey CBT liability.15 The court held that since the intan-
gible holding company had nexus, it was required to file a
CBT return, and said that New Jersey statutes provided
relief from perceived ‘‘double taxation’’ to the payer by
allowing for exceptions to the addback requirement, and to
the payee via ‘‘section 8’’ relief. The court also took the
division to task for not simultaneously addressing both sides
of the transaction, which would be more efficient, but
refused to find that the division was required to do so. The
court never mentioned the square corners doctrine, which,
we maintain, can play a part in ensuring that related parties
not be whipsawed, particularly given the division’s some-
what checkered past in dealing with intangible holding
companies (that is, seeking solely to address the transaction
by taxing the intangible holding company, or allowing in
settlement and voluntary disclosures a choice of either add-
back to the payer or nexus to the payee).

In these types of whipsaw and inconsistent position
situations, taxpayers should consider arguing that the divi-
sion has failed to turn square corners. In addition to the
potentially available statutory remedies, mismatched assess-
ments are unfair and should not be tolerated under the
square corners doctrine.

C. Questionable Litigation Tactics
Most tax disputes proceed through New Jersey courts in

an orderly, predictable manner. Following discovery, an
issue will be presented to the tax court for decision based on
either a summary judgment motion or following a full trial.
Sometimes an appeal follows. But overall, New Jersey tax
cases tend to be decided on their merits.

Occasionally, however, the division engages in ‘‘trial by
attrition’’ litigation tactics that may violate its duty to turn
square corners with taxpayers. Overly burdensome and
irrelevant discovery requests — often for voluminous docu-
mentation already provided to the auditor — can become
prohibitively expensive for the taxpayer to answer or oppose.

Challenging a taxpayer’s summary judgment motion with
unsupported assertions that there are facts at issue distracts
the court from deciding the legal issue at hand.16

Allowing taxpayers with large matters to remain pending
at the informal appeal level (the division’s conference and
appeals branch), yet requiring taxpayers with smaller mat-
ters to incur the costs of filing a tax court complaint when a
test case is already before the court, may cause some tax-
payers to concede issues for the wrong reasons and may
support an assertion of the square corners doctrine against
the division. The division has also been known to require
taxpayers to litigate an issue that the division has already lost
against a different, similarly situated taxpayer.17 This ap-
proach is particularly troubling when the division opted not
to appeal its first loss.

Those are all examples of actual litigation situations we
have encountered. They frustrate taxpayers and send the
message that the division is playing games instead of seeking
efficient resolutions.

The division may respond that it should be allowed to
engage in the same litigational tactics as a non-government
litigant. We may be going out on a limb here, but we think
a tax agency should always ‘‘do the right thing’’ and should
be expected to hold itself to a higher standard than taxpay-
ers, including regarding litigation strategies. That is the
point of the square corners doctrine: Taxpayers have the
right to expect the government to deal fairly, honestly, and
forthrightly with them and not engage in practices that
affect their ability to seek redress. As recognized by the New
Jersey Supreme Court, the government’s primary obligation
is ‘‘to comport itself with compunction and integrity, and in
doing so government may have to forego the freedom of action
that private citizens may employ in dealing with one an-
other.’’18

And, as confirmed in a recent decision of the tax court,
the division is free ‘‘to defend its assessments on any legal
theories available (including application of other appropri-
ate regulations) even if not raised during and until the final
determination is issued, provided that they do not rely on
new or unknown facts to the prejudice or surprise of the
taxpayer.’’19 However, taxpayers should not hesitate to argue

14To date, New Jersey courts have rejected attempts by taxpayers to
secure equitable recoupment. See, e.g., Gen’l Motors Acceptance Corp. v.
Director, Div. of Taxation, 26 N.J. Tax 93 (App. Div. 2011); Superior
Air Prods. Inc. v. Director, Div. of Taxation, 9 N.J. Tax 463 (N.J. Tax Ct.
1988). However, in Kinko’s Network Inc. v. Director, Div. of Taxation,
A-2261-13T3 (N.J. App. Div. July 30, 2015), the appellate division
rejected the division’s denial of a taxpayer’s refund request as untimely
based on the division’s unreasonably circumscribed audit adjustments.

15Springs Licensing Group Inc. v. Dir., Div. ofTaxation, No. 010001-
2010 (N.J. Tax Ct. Aug. 14, 2015).

16While courts recognize that litigants ‘‘must do more than simply
show that there is some metaphysical doubt as to the material facts’’ in
order to defeat a summary judgment motion, this litigation technique
can create an unnecessary ‘‘side show’’ that needlessly protracts litiga-
tion. O’Loughlin v. National Cmty Bank, 338 N.J. Super. 592, 606-07
(App. Div. 2001), cert. denied, 169 N.J. 606 (2001).

17As we noted in a prior article, unless the tax court judges issue an
en banc opinion, they are free to disagree with one another, which
means that either the taxpayer or the division can try to get a different
result from a different judge. See supra note 13.

18F.M.C. Stores Co. at 427 (emphasis added).
19Xpedite Sys. Inc. v. Dir., Div. of Taxation, No. 018847-2010 (N.J.

Tax Ct. Aug. 25, 2015).
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the square corners doctrine when the division gets inventive
with its theory at the eleventh hour.

While the application of the square corners doctrine in
these scenarios is not likely to cause an entire assessment to
be struck down, it may nonetheless serve as either a sword or
a shield to give the taxpayer the edge it needs to support or
oppose a discovery motion or to tip the scales in its favor on
the substantive issues.

D. When Seeking Attorney Fees
The square corners doctrine works well in tandem with a

taxpayer’s request for attorney fees. New Jersey law (unfor-
tunately) provides that a prevailing taxpayer in a court
proceeding may be awarded a judgment for reasonable
litigation costs not to exceed $15,000.20 A prevailing tax-
payer is one that establishes that the state’s position was
without reasonable basis in fact or law.

Imagine the situation in which the division issues an
assessment notice to Company A after the expiration of the
four-year statute of limitations period. Company A files a
tax court complaint asserting that the assessment was un-
timely. The division files an answer denying the untimeli-
ness of the assessment. Later, after the taxpayer has incurred
legal fees while convincing the division that its assessment
was untimely, the division concedes that its assessment was
untimely. Had the division done its due diligence before
filing its answer to Company A’s complaint, it would have

realized that the assessment was untimely. Thereafter, Com-
pany A seeks to recover its reasonable litigation costs.

Company A is likely entitled to litigation costs because
the division’s position lacked a reasonable basis. To bolster
its claim for those costs, the taxpayer should argue that the
division failed to turn square corners when it was first
alerted to the untimeliness of its assessment, but required
the taxpayer to incur legal fees before conceding the issues.
By requiring Company A to initiate litigation to fight an
erroneous assessment, the division failed to act efficiently
and scrupulously.

III. Conclusion
Given that states routinely tout their tax administration

as being fair, accurate, and efficient, it is surprising that
more states have not adopted a principle like New Jersey’s
square corners doctrine. Just as we encourage taxpayers to
continue protecting their interests in New Jersey by relying
on that doctrine, the same arguments should be considered
in other states when the state government has failed to act
scrupulously, correctly, efficiently, or honestly. As recog-
nized on the other side of the Hudson by New York City
Finance Commissioner Jacques Jiha, who was addressing
the importance of fairness in tax collections, New York City
wants ‘‘to collect the right amount of tax and not a dollar
more or a dollar less.’’21 ✰

20N.J.S.A. 54:51A-22.

21Josh Barbanel, ‘‘Inside City Hall, a New Proponent for Tax
Fairness,’’ The Wall Street Journal, Aug. 7, 2015.
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