
New Jersey’s New Year’s Resolutions

by Leah Robinson and Open Weaver Banks

Lose weight, sleep more, publish the New Jersey audit
manual. OK, so only two of those are our own resolutions
— the third resolution we urge New Jersey to adopt for
2015.

Undoubtedly, New Jersey Gov. Chris Christie (R), the
State Legislature, tax court, and Division of Taxation have
their own lists of resolutions for 2015 (especially the gover-
nor). But, below we suggest numerous resolutions that
target improving transparency, increasing fairness, and mak-
ing New Jersey more hospitable to business. We hope many
of these items are already on New Jersey’s to-do list for 2015,
and if not, that they will be now.

Resolution 1: Publish the Audit Manual

The division’s audit manual has been in the works for
years. While certainly a substantial task to coordinate, draft,
and publish, the audit manual may lead to more consistent
positions among auditors and help New Jersey taxpayers
with both compliance and audit issues.

The manual may prove to be most useful — as opposed
to something additional to fight about — if it is first
circulated in draft form for comments. That way, the divi-
sion can consider different perspectives before finalizing a
document that auditors will undoubtedly rely on for years to

come. Even releasing the draft document a few chapters at a
time would be tremendously beneficial.

Resolution 2: Provide Relief From the Related-Party
Expense Addback Requirement

Many affiliated companies find themselves being whip-
sawed by mismatched statute of limitations periods for
assessments and refunds. Often, the payor of intercompany
charges (such as interest or royalties) has added back deduc-
tions for those payments under N.J. Stat. Ann. section
54:10A-4(k)(2)(I) or 54:10A-4.4(b). Years later, the recipi-
ent of the payment is audited and must include the inter-
company receipts as income on its return. In many cases,
that would create an exception to the addback requirement,
thus allowing the payor to reverse the addback and take
advantage of the original deduction.1 But the payor can only
do that if its statute of limitations period for seeking a refund
remains open. Often it is not.

As a general rule, audit teams are not sympathetic to that
result and allow the double taxation to occur.2 However, the
division has several tools in its pocket with which it could
resolve that situation if it so desired. For example, the
division could allow the recipient of the income to offset any
tax that would be due by the amount of the payor’s deduc-
tion benefit. Alternatively, N.J. Stat. Ann. section
54:10A-10 allows the director ‘‘to make any other adjust-
ments in any tax report or tax returns as may be necessary to
make a fair and reasonable determination of the amount of
tax payable under this act.’’ The division should consider
solutions to prevent the double taxation that can result from
the related-party expense addback requirement.

Resolution 3: Adopt a Mailbox Rule or
E-Filing for Complaints

The vast majority of jurisdictions follow what is com-
monly referred to as a mailbox rule, where a document is
considered timely filed if it is postmarked on or before its

1N.J. Stat. Ann. section 54:10A-4(k)(2)(I); NJAC 18:7-5.18.
2See Kinko’s Network Inc. v. Director, Div. of Taxation, No. A-2261-

13T2 (Jan. 31, 2014).
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due date. That kind of rule applies for filing many New
Jersey returns, including corporation business tax and sales
and use tax returns.3

But the mailbox rule does not apply for filing tax court
complaints protesting the assessment of tax or the denial of
a refund request. Rather, those complaints must be received
by the tax court within 90 days to be considered timely.4
This often comes as a surprise to taxpayers and practitioners
accustomed to the mailbox rule. Adding to the frustration,
the New Jersey Tax Court and the appellate division have
issued conflicting opinions as to how the 90-day deadline
for filing a tax court complaint should be computed.5 In
light of the confusion and conflicting opinions on how to
compute the 90-day deadline, the tax court should adopt a
mailbox rule for complaints as well.

As an alternative, the tax court could expand the e-filing
project for property tax complaints currently underway to
include complaints of all types of taxes, thereby allowing
taxpayers to forego sending paper copies of complaints
altogether.

Resolution 4: Resume Funding BEIP Grants
Many businesses have relocated or significantly expanded

operations in New Jersey after receiving business employ-
ment incentive program (BEIP) grants from the state. From
the inception of the program in 1996 through December
31, 2013, New Jersey executed nearly 500 BEIP agreements,
resulting in the creation of more than 80,000 new jobs in
the state.6

However, the 2014/2015 budget did not include any
funding for the BEIP grant program. Thus, none of the
companies that had satisfied their ends of the bargain (by
meeting the employment thresholds and other require-
ments) received a single dollar this fiscal year. That is true
even for smaller grant recipients that likely counted on the
BEIP funding to cover basic expenses, such as the payroll for
the newly hired employees.

Balancing a budget is a monumental task that, by defini-
tion, means making difficult decisions. Many important
line items were underfunded and many promises were bro-

ken. Still, suspending the grants promised to businesses that
actually increased their New Jersey activities (and are thus
helping the state’s economy) is bad policy. It encourages
businesses to locate elsewhere and causes New Jersey to lose
credibility with respect to future incentive programs.

Resolution 5: Provide Detailed Guidance on the
Unitary Business Principle

Even though New Jersey is a separate reporting jurisdic-
tion, the unitary business principle has become increasingly
important for New Jersey taxation. A unitary relationship is
the linchpin for determining a limited partner’s subjectivity
to the corporation business tax, and for determining the
corporate partner’s apportionment method7 — as well as
providing a basis for allocating income away from New
Jersey even if New Jersey’s nonoperational income test is not
satisfied.8

The division’s corporate partner regulations list six non-
exclusive factors that ‘‘may suggest’’ a unitary relationship.
But those factors do not necessarily coincide with the three
factors the U.S. Supreme Court used to define a unitary
business9 — and we’ve seen the division disregard the
regulatory factors on audit. If the division has a new policy
as to when a unitary enterprise exists, it ought to publish
new guidance. As an alternative, if the right case arises, the
tax court could resolve the conflict by determining whether
‘‘unitary’’ — including for purposes of the partnership regu-
lations — has the same meaning as the Supreme Court’s
definition of a unitary business.

Resolution 6: Provide Relief From the Regular
Place of Business Rule

New Jersey repealed the ‘‘regular place of business rule’’
in 2011. The rule — which required a corporation to
apportion 100 percent of its income to New Jersey if it
didn’t have a ‘‘regular place of business’’ outside New Jersey
— has been universally recognized as bad policy. In fact,
now-retired presiding Tax Court Judge Joseph C. Small felt
compelled to apply the law as written but urged the Legis-
lature to modernize the law, recognizing that 21st century
business practices may be inconsistent with the notion of
what an office must look like according to the division’s
regulations.10 According to Small, ‘‘[s]imply passing consti-
tutional muster does not necessarily result in fair, equitable,
and modern tax policy.’’11

3N.J. Stat. Ann. section 54A:9-11(a); NJAC 18:2-4.5. But note
that there is conflicting guidance on whether the mailbox rule applies
to refund claims. See NJAC 18:2-2.6 (stating that a refund claim is
deemed filed with the Division of Taxation under the postmark rule)
and NJAC 18:7-13.8(a) (stating, ‘‘[a] claim for refund is considered
filed on the date it is received by the Division of Taxation.’’).

4N.J. Stat. Ann. section 54:51-14a.
5See, e.g., Portuguese Spanish Palace Corp. v. Director, Div. of Taxa-

tion, 20 N.J. Tax 100 (Tax 2002); Heico Corp. v. Director, Div. of
Taxation, 20 N.J. Tax 106 (Tax 2002); Suecharon v. Director, Div. of
Taxation, 20 N.J. Tax 371 (Tax 2002); and Liapakis v. State, Dept. of
Treasury, Div. of Taxation, 363 N.J. Super. 96 (App. Div. 2003).

6New Jersey Economic Development Authority available at http://
www.njeda.com/web/pdf/ BEIP_Activity_Alphabetical.pdf. In 2013
New Jersey closed the BEIP to new applicants. P.L. 2013, c. 161 (Sept.
8, 2013).

7N.J. Stat. Ann. section 54:10A-15.11c; NJAC 18:7-7.6(g)(3);
NJAC 18:7-17.1; and NJAC 18:7-17.8(d).

8Allied-Signal Inc. v. Director, Division of Taxation, 504 U.S. 768
(1992); McKesson Water Products Co. v. Director, Div. of Taxation, 408
N.J. Super. 213 (App. Div. 2009).

9Allied-Signal Inc., 504 U.S. 768.
10New Jersey Natural Gas Co. v. Director, Div. of Taxation, 24 N.J.

Tax 59 (Tax 2008).
11Id. at 96.
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The director has the discretion (and obligation) to adjust
a company’s apportionment factor to properly reflect activi-
ties, business, and receipts reasonably attributable to New
Jersey.12 In this regard, the tax court has recognized that the
three-factor formula is the benchmark against which to test
the fairness of the director’s discretionary adjustment, and a
taxpayer — without a regular place of business outside New
Jersey — may be permitted to use the three-factor formula if
the director does not provide adequate discretionary relief.13

Pre-2011 audits are ongoing and taxpayers continue to
fight for discretionary relief from the regular place of busi-
ness rule. Those matters often settle, but not without a
lengthy and expensive fight. An initiative to resolve any
pending regular place of business disputes with a fair discre-
tionary adjustment would send a positive message to the
business community, be consistent with the Legislature’s
repeal of the law, and acknowledge the words of Small
calling for fair, equitable, and modern tax policy.

Here’s to a Fantastic 2015!

Let’s hope that New Jersey is more successful at sticking
to its resolutions than we expect to be with our new gym
memberships. ✰

12N.J. Stat. Ann. section 54:10A-8.
13See Hess Realty v. Director, Div. of Taxation, 10 N.J. Tax 63 (Tax

1988).
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