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IRS Pulls the Plug on Efforts to
Tax Employer-Provided Cellphones

By Adam Cohen and Joanna Myers

On September 14, the IRS issued guidance indi-
cating that employers can provide cellphones and
similar telecommunications equipment to em-
ployees on a nontaxable basis, as long as the devices
are provided primarily for noncompensatory busi-
ness reasons. This is welcome guidance for employ-
ers and employees, although questions regarding
the taxability of those devices remain.

Background

By way of background, all employer-provided
fringe benefits are generally taxable to an employee
unless an exception applies. One exception is for
working condition fringe benefits, which exempts
from taxation employer-provided property and serv-
ices that would be deductible as ordinary and
necessary business expenses if incurred by the
employee. Such property and services are nontax-
able if the employer satisfies the required substan-
tiation requirements.

Before the Small Business Jobs Act of 2010 (SBJA),
employers that wanted to exclude the business use
of employer-provided cellphones and similar tele-
communications equipment had to comply with the
strict substantiation requirements that apply to

listed property under sections 274(d) and 280F. In
June 2009 the IRS issued Notice 2009-46,1 seeking
comments on proposed simplified procedures for
substantiating the business use of employer-
provided cellphones. The notice resulted in signifi-
cant alarm among taxpayers that the IRS would
now seek to tax the personal use of cellphones.
Shortly thereafter, IRS Commissioner Douglas Shul-
man issued a statement clarifying that the purpose
of Notice 2009-46 is to simplify the rules and ease
taxpayer burdens, and he called on Congress to
make clear that there will be no tax consequences to
employers or employees for personal use of work-
related cellphones provided by employers.2 The
SBJA then removed cellphones and similar telecom-
munications equipment from the listed property
provisions, eliminating the strict substantiation re-
quirements for those devices. However, employers
still had to comply with the general record-keeping
requirements for purposes of proving business use
under section 162 in order for the business use of
cellphones and similar telecommunications equip-
ment to be nontaxable.

Notice 2011-72
In Notice 2011-72,3 the IRS set out its position

regarding an employer that provides a cellphone or
similar telecommunications equipment4 to an em-
ployee primarily for noncompensatory business
reasons. The IRS said that the use of the cellphone is
nontaxable to the employee as a working condition
fringe benefit for business use and as a de minimis
fringe benefit for any personal use. Also, the em-
ployer is not required to substantiate the business
and personal use, which would normally be neces-
sary under the working condition fringe exclusion.
The notice is effective retroactively to tax years
beginning after December 31, 2009.

The notice provides the following examples of
noncompensatory business reasons that must exist
for the cellphone usage or reimbursements to be
nontaxable: (1) the employer’s need to contact the

12009-23 IRB 1068, Doc 2009-12704, 2009 TNT 107-6.
2
See http://www.irs.gov/newsroom/article/0,,id=209795,

00.html.
32011-2 IRB 407, Doc 2011-19552, 2011 TNT 179-8.
4Collectively referred to in the notice, and in this article, as

‘‘cellphones.’’ It appears that the reference in the notice to
‘‘similar telecommunications equipment’’ would include
iPhones, BlackBerrys, and similar devices.

Joanna Myers

Adam Cohen

Adam Cohen is a partner
and Joanna Myers is an associ-
ate in the employee benefits
and executive compensation
practice of Sutherland Asbill &
Brennan LLP.

Recent IRS guidance indi-
cates that employers can pro-
vide cellphones and similar
telecommunications equip-
ment to employees on a non-
taxable basis. This article
analyzes the impact of the
guidance and highlights ques-
tions regarding the taxability of
the devices.

tax notes
®

TAX PRACTICE

TAX NOTES, November 7, 2011 717

(C
) T

ax A
nalysts 2011. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



employee at all times for work-related emergencies;
(2) the employer’s requirement that the employee
be available to speak with clients when the em-
ployee is away from the office; and (3) the em-
ployee’s need to speak with clients located in other
time zones at times outside the employee’s normal
work day. Conversely, the IRS does not consider an
employer providing a cellphone to promote the
morale or goodwill of an employee, to attract
prospective employees, or to furnish additional
compensation noncompensatory business reasons.

While the notice provides relief for employers,
questions remain. If services for a device are gener-
ally sold in a bundled format (for example, voice
and data services for a single fee) and the employer
provides a device with the bundled services, would
the notice analysis apply even if only one of the
bundled services was necessary for business pur-
poses? For example, if an employer provides a
BlackBerry to an employee when data service is
necessary for business purposes but voice service is
not, one could argue that the voice service is
nontaxable as a de minimis fringe benefit, similar to
the personal use of the data service. However, the
notice does not expressly address that situation, and
the IRS may not apply the de minimis fringe benefit
exception to the voice service. If that is the case, the
employer will be required to determine the amount
of the single fee that is attributable to the data
service and the amount attributable to the voice
service.

Also, if an employer provides an employee with
a Wi-Fi-only tablet device, such as an iPad, and
substantial business reasons exist for the employee
to have that device, would the notice apply? Or is
the iPad not similar telecommunications equipment
in that situation? The iPad could be viewed as more
akin to a laptop rather than a cellphone, since its
primary purpose is not telephonic communication.
However, given that iPads are frequently used for
e-mail communications, they could be considered
analogous to BlackBerrys or other smart phones
and constitute similar telecommunications equip-
ment.

Another question that arises with tablet devices
is whether the analysis changes if the device uses a
3G or 4G network rather than using only Wi-Fi.
Arguably, whether an employer-provided elec-
tronic device uses only Wi-Fi or has 3G or 4G
capability should not affect whether the device is
taxable to the employee. However, the IRS could
determine that tablet devices that are only Wi-Fi
compatible are more analogous to laptops and not
similar telecommunications equipment and distin-
guish them from tablet devices that run on the 3G or
4G networks. The result will ultimately depend on

where the IRS draws the line in interpreting what
constitutes similar telecommunications equipment.

IRS Memorandum to Examiners

Along with the notice, the IRS issued a memo-
randum5 to its examiners, announcing that a similar
analysis applies for employer reimbursements for
cellphone expenses when the employer requires, for
substantial noncompensatory business reasons, that
the employee maintain and use her personal cell-
phone for business reasons. While the memoran-
dum includes similar examples to the notice of
what are considered noncompensatory business
reasons, it also provides additional specifications
for reimbursements. According to the memoran-
dum, the reimbursement must be for cellphone
coverage that is reasonably related to the needs of
the business, and the reimbursement must be rea-
sonably calculated not to exceed the employee’s
expenses. The memorandum provides that the re-
imbursement must not be a substitute for a portion
of the employee’s regular wages, and arrangements
that replace a portion of an employee’s previous
wages with a reimbursement for business use of the
employee’s personal cellphone and arrangements
that allow for the reimbursement of unusual or
excessive expenses should be examined more
closely.

The examples in the memorandum indicate that
reimbursement for an employee’s basic coverage
plan that charges a flat monthly rate for a specified
number of minutes for domestic calls should not be
taxable if the employer has a substantial noncom-
pensatory business reason for requiring the em-
ployee to maintain a personal cellphone to facilitate
communication with the employer’s clients during
hours outside the employee’s normal work hours.
However, examples of reimbursement arrange-
ments that may be in excess of expenses reasonably
related to the needs of the employer’s business and
that should be examined more closely include: (1)
reimbursements for international or satellite cell-
phone coverage to a service technician whose busi-
ness clients and other business contacts are all in the
local geographic area where he works; and (2)
patterns of reimbursement that deviate significantly
from a normal course of cellphone use in the
employer’s business (for example, an employee
received reimbursements for cellphone use of $100
per quarter in quarters 1 through 3 but receives a
reimbursement of $500 in quarter 4).

Interestingly, the memorandum refers only to
cellphones and does not include a reference to
similar telecommunications equipment as does the

5SBSE-04-0911-083, Doc 2011-19557, 2011 TNT 179-30.
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notice. That raises the question whether an em-
ployer reimbursement for non-voice e-mail or Inter-
net service is covered by the memorandum. For
example, an employer might reimburse employees
for BlackBerry wireless e-mail service only, and the
BlackBerry might not be used as a phone at all. It is
unclear under the memorandum whether that re-
imbursement would be nontaxable. The absence of
‘‘similar telecommunications equipment’’ in the
memorandum may be an oversight, but it may also
indicate that the IRS is not as comfortable with
employer reimbursements of employee-owned
electronic devices. In contrast to the bright-line rule
for employer-provided similar telecommunications
equipment, as technology continues to change and
develop, the memorandum’s approach may result
in some differences of opinion regarding which
employer reimbursements are nontaxable and un-
der what circumstances.

Also, it is unclear under the memorandum what
evidence, if any, an employer must provide to
demonstrate that it ‘‘requires’’ its employees to
maintain a cellphone for business use. Is a written
policy necessary, and if so, how formal and detailed
must the policy be?

Conclusion
The notice and memorandum make clear that the

use of cellphones for business purposes and the
personal use of employer-provided cellphones are
nontaxable. However, as telecommunication de-
vices continue to develop, additional questions will
arise regarding which devices and services are
nontaxable. Moreover, employers that reimburse
employees for the business use of employees’ tele-
communication devices must consider whether the
memorandum permits those reimbursements to be
nontaxable, and the extent to which the employer
must document the requirement that employees use
personal cellphones.
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