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California Taxpayer Entitled to Attorney Fees after 
Successful Commerce Clause Challenge

By Zachary Atkins and Prentiss Willson

A California Court of Appeal held that a taxpayer who brought a successful facial challenge 
against a state taxing scheme met all of the requirements for an award of attorney fees 
and that the trial court abused its discretion by failing to award the fees. The taxpayer, an 
individual, sought a $442,000 income tax refund on the theory that Cal. Rev. & Tax. Code 
§§ 18038.5 and 18152.5 discriminated against interstate commerce by allowing a tax 
deferral on gains from the sale of qualified small business stock only if the issuing company 
met certain California property and payroll requirements. The statute was invalidated on 
Commerce Clause grounds in 2012, Cutler v. Franchise Tax Bd. (2012) 208 Cal.App.4th 
[146 Cal. Rptr. 3d 244]. However, on remand, the trial court determined that the taxpayer 
did not meet the elements of California’s “private attorney general” attorney fee statute and 
could not recover any part of the $685,000 in attorney fees. The appellate court disagreed, 
holding that the taxpayer met each of the statute’s four requirements. First, the taxpayer’s 
lawsuit enforced an important right (i.e., the right to operate in interstate commerce free from 
discrimination) that affected the public interest. Second, the lawsuit conferred a significant 
benefit on a large class of persons because nondiscriminatory tax statutes that incentivize 
investment in start-ups benefit the general public. Such investment, the court observed, 
grows businesses and creates jobs. Third, “the necessity and financial burden of private 
enforcement” made attorney fees appropriate under the circumstances, specifically, because 
the taxpayer’s litigation costs greatly exceeded the value of the taxpayer’s refund claim after 
discounting for the risk associated with obtaining the refund. The court also noted that the 
taxpayer’s wealth was not a legitimate consideration in determining whether attorney fees 
were appropriate. Fourth, justice did not require that the attorney fees be paid out of the 
taxpayer’s recovery.  Cutler v. Franchise Tax Bd. (Sept. 2, 2014, B248270) ___ Cal.App.4th 
___ [2014 Cal. App. LEXIS 789]

Cloud-Based Services Not Subject to Georgia Sales and Use Tax
By Jessica Kerner and Pilar Mata

The Georgia Department of Revenue determined that a company’s cloud-based applications and related services are not subject to 
Georgia sales and use tax. The company maintains and operates hardware and software on servers located outside of Georgia that it 
uses to support its customers’ telecommunications equipment, including voice, video, messaging, presence, audio, web conferencing, 
and mobile capabilities. The company’s customers provide their own telephone equipment and access the company’s cloud applications 
through the customers’ existing telecommunications, Internet, or network connections obtained through third parties. The Department 
concluded that cloud-based applications and hosting services are not subject to sales and use tax because Georgia does not tax these 
services. Moreover, the company’s services are not taxable telecommunications services because the company does not sell local 
exchange or cellular telephone services, which are the only telecommunications services subject to Georgia sales and use tax. The 
Department also ruled that the company’s purchase of hardware and software for the provision of such cloud-based services was not a 
sale for resale because the customers do not receive title, possession, use or control of the company’s hardware or software. Ga. LR SUT-
2014-05 (June 9, 2014).
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Meet Samwise Fleming (Sam for short), the lovable eight-year-old Golden Retriever belonging to Clay Fleming of 
Revel Consulting. Sam has been with Clay since he was just a pup – coming home to reside in the Pacific Northwest 
in July 2006.

Known for its many scenic outdoor activities, Woodinville, Washington, is a popular spot for hot air balloon 
enthusiasts, but Sam is definitely not one of them! While out on a walk one day, Sam saw a hot air balloon and 
immediately dropped to his belly, his legs splayed out at his sides. Clay had to struggle to drag (and eventually carry) 
Sam home from his walk. Years later, after moving to Whidbey Island, poor Sam would see a blimp and have nearly 
the same reaction.  

This sweet boy enjoys belly scratches, and he and his owner both share a passion for playing with bright shiny 
objects for hours on end. As for musical interests, Sam has a fondness for the greats, and enjoys crooners, especially 
Frank Sinatra. Sam is thrilled to be September’s Pet of the Month!

SALT PET(s) OF THE MONTH
Sam

SALT Pet of the Month: It’s Your Turn!!
In response to many requests, the Sutherland SALT practice invites you to submit your pet (or pets) as candidates for SALT Pet of the Month. 
Please send us a short description of why your pet is worthy of such an honor, along with a picture or two. Submissions should be directed to 
Katie Schrack at katie.schrack@sutherland.com.

The Department’s determination is the latest in a series of conflicting rulings issued by other states based upon the same or similar facts, 
including:
• Colorado (Colo. Priv. Ltr. Rul. No. PLR-13-006 (Sept. 18, 2013) (Taxpayer is providing a taxable intrastate telephone service).
• Illinois (Ill. Gen. Info. Ltr. ST 13-0074-GIL (Nov. 26, 2013) (Service is not a telecommunications service).
• Missouri (Mo. Priv. Ltr. Rul. No. LR 7248 (May 24, 2013) (Service is a taxable telecommunications service). (See our previous  

coverage here:  http://www.stateandlocaltax.com/noteworthy-cases/missouri-cashes-in-on-the-cloud-telecommunication-companys-
cloud-services-subject-to-sales-tax/)

• New Mexico (N.M. Rul. No. 401-13-2 (June 26, 2013) (Taxpayer is selling a license to use hardware and software subject to   
gross receipts tax).

• Ohio (Ohio Tax Opinion No. 14-0001 (Feb. 4, 2014) (Service is a taxable data processing service).
• Utah (Utah Priv. Ltr. Rul. No. 13-003 (Dec. 4, 2013) (Taxpayer is selling the use of prewritten computer software, which is taxed  

as tangible personal property).
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On Standby: Internet Service Providers May 
Rely on Prior Guidance Until Congress or the 

Massachusetts Legislature Addresses the 
Taxation of Internet Access
By Stephanie Do and Andrew Appleby

The Massachusetts Department of Revenue addressed the possible 
expiration and subsequent retroactive enactment of the federal Internet Tax 
Freedom Act (ITFA). The Department advised Internet Service Providers 
(ISPs) to continue to rely on Technical Information Release (TIR) No. 
05-8 (July 14, 2005), until further notice, to determine the taxability of 
telecommunications services and Internet access services. In TIR 05-8, 
the Department recognized that Massachusetts had not historically taxed 
charges for Internet access by ISPs to Massachusetts customers, but that 
prior to November 1, 2005, Massachusetts was not prohibited by ITFA from 
taxing telecommunications services purchased by ISPs to provide Internet 
access. A federal amendment to the ITFA in 2004 broadened the definition of 
“Internet access” to include telecommunications services purchased, used, 
or sold by an ISP to provide Internet access. As a result of the expanded 
definition, states, including Massachusetts, were prohibited from taxing such 
telecommunications services. In addition to redirecting taxpayers to TIR 
05-8, the Department also advised that taxpayers may rely on section 1106 
of the ITFA regarding the taxation of bundled charges, including Internet 
access. The Department anticipates providing additional guidance if the ITFA 
expires. Mass. TIR 14-10 (Sept. 11, 2014).

The Minnesota Supreme Court upheld the Minnesota Department of Revenue’s imposition of sales tax on a software company’s sale 
of partially customized software because the taxpayer failed to separately state customization charges on customer invoices. The 
taxpayer licensed software that analyzed information on retailers’ cash registers. The taxpayer always customized the software to fit 
the retailers’ needs, but never separately stated customization charges on its invoices. By statute, Minnesota law provides that sales 
of prewritten computer software are subject to sales tax. Partially prewritten and partially customized software is considered entirely 
prewritten software, but customized portions of software are exempt from sales tax to the extent they are reasonable and separately 
stated. Applying the plain meaning rule to interpret the unambiguous statute, the court held that the taxpayer’s failure to separately state 
customization charges subjected the entire transaction to sales tax. The court rejected the taxpayer’s alternative substance-over-form 
argument because the taxpayer presented inadequate evidence that, in substance, it was selling purely customized software. Finally, the 
court upheld penalties because the taxpayer failed to show it reasonably relied on the advice of its accountant. LumiData, Inc. v. Comm’r 
of Revenue, No. A14-0254 (Minn. Sept. 10, 2014).

Cha-Ching! Minnesota Supreme Court Holds Semi-Custom 
Software Subject to Sales Tax

By Derek Takehara and Andrew Appleby
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The New York Department of Taxation and Finance advised 
a website operator, through which restaurants offer meals for 
sale, that it was not subject to sales tax on the fees it charged 
to the restaurants for services provided. The website allows 
approximately 5,000 restaurants in more than 27 cities to 
offer food for sale and customers to pay for the food online. 
When a customer places an order through the website, the 
customer remits payments for the meal and sales tax to the 
website operator. The website operator, in turn, remits the 
funds collected from the customer to the restaurant, retaining 
a marketing service fee. The restaurant is responsible 
for remitting sales tax to the appropriate taxing authority. 
The website operator also charges restaurants a one-time 
activation fee, a menu update fee and a fixed monthly 

marketing partnership fee. In return, the website operator 
compiles, drafts and displays information about the restaurant 
on the website. The Department determined the website 
operator provides Internet advertising services and fulfillment 
services to the restaurants and, as such, is not a vendor of 
restaurant sales. Further, the Department concluded that as 
a provider of fulfillment services, the website operator cannot 
be treated as a co-vendor that is jointly responsible for the 
sales tax because New York statutes prohibit an unaffiliated 
provider of fulfillment services from being treated as a vendor.  
TSB-A-14(27)S, 8/20/14 (released 8/29/14).

New Yorkers, Order Away - Restaurant Website Operator 
Not Subject to Sales Tax on Fees

By Jessica Kerner and Timothy Gustafson

The Texas Comptroller determined that for Texas franchise 
tax purposes the apportionment factor of an out-of-state 
taxpayer engaged in the provision of technical training could 
not be adjusted to account for certain costs incurred in 
preparing and marketing the training sessions. The training 
sessions that were sold in Texas were taught by instructors 
located in Texas for the benefit of attendees located in Texas. 
The Comptroller explained that, for services performed 
within Texas, the focus is on the specific, end-product acts 
for which the customer contracts and pays to receive, not 
on nonreceipt-producing, albeit essential, support activities. 

The Comptroller reasoned that the activities performed at 
the taxpayer’s out-of-state headquarters were undoubtedly 
necessary and essential to the creation and marketing of 
the training services sold in Texas. However, the act the 
taxpayer’s customers contracted for and paid to receive, 
and the act that produced the receipts at issue, was the 
training performed in Texas. The Comptroller determined that 
the taxpayer’s apportionment factor must be based on the 
location where the training sessions were performed, not on 
the location where the developmental costs were incurred. 
Tex. Comp. Decision 107,606 (July 28, 2014).

Developmental Costs: Texas Comptroller Rules Essential Preparatory Costs Cannot Be 
Accounted for in Apportionment Factor

By Ted Friedman and Prentiss Willson
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The Washington Department of Revenue determined 
that taxpayers have a right to rely on written but not oral 
instructions from the Department of Revenue. The taxpayer 
operated an Internet marketing business and sold its services 
to customers both inside and outside the state. In June 2011, 
the taxpayer amended its excise tax returns and requested a 
refund claiming that most of its sales were made outside the 
state and that, based on the new apportionment method set 
forth in Rule 19402, effective June 1, 2010, the taxpayer was 
due a refund of taxes paid on sales that should have been 
apportioned out of state. The Department granted the refund. 
Subsequently, the Department audited the taxpayer’s returns 
and determined that the taxpayer had incorrectly applied the 
apportionment method. The taxpayer explained that it had 
applied the apportionment methodology per the instructions 
given over the telephone by a Department representative. 
The auditor nonetheless redetermined the taxpayer’s 
apportionable income and issued an assessment that included 

penalties and interest. The taxpayer appealed, arguing that 
the assessment should be waived because of its reliance on 
the representative’s instructions. On appeal, the Department 
determined the assessment was properly calculated and that 
although RCW 82.32A.020 entitles a taxpayer to the right to 
rely upon written advice from the Department, taxpayers do 
not have the right to rely upon oral advice pursuant to Excise 
Tax Advisory (ETA) 3065.  ETA 3065 reasons that taxpayers 
cannot rely upon the Department’s oral instructions because 
there is: (1) no record of facts that were presented to the 
Department’s representative; (2) no record of instructions 
or information provided by the Department’s representative, 
which could have been incorrect or incomplete; and (3) no 
evidence that the taxpayer accurately understood or followed 
the instructions. A word to the wise: Most, if not all, states only 
allow taxpayers to rely on written advice. Washington Tax Det. 
No. 13-0397, 33 WTD 424 (August 28, 2014).

Washington State Issues Sharp Reminder Regarding Reliance on Advice 
from Department of Revenue: Don’t Forget to Get It in Writing!

By Suzanne Palms and Pilar Mata

Come See Us
October 9, 2014
Sutherland SALT Roundtable Silicon Valley 
Palo Alto, CA
Jeff Friedman and Carley Roberts on Through a Blurred 
Lens - Update on State Tax Transparency Developments
Robb Chase, Adam Cohen and Charlie Kearns on Tax 
Considerations of a Global Workforce
Michele Borens and Madison Barnett on Wine Me, Dine Me, 
Woo Me to Your State Tax Credits and Incentive Offerings

October 16, 2014
CPAacademy.org Webinar
Andrew Appleby and Charlie Kearns on Cloud Computing – 
Sales and Use Tax in the Digital Economy

October 16, 2014
State Tax Ladies’ Lunch
New York, NY
Leah Robinson will present 

October 19-22, 2014
COST 45th Annual Meeting
Hollywood, FL
Marc Simonetti on State Tax Implications of International 
Transactions
Todd Lard on The Economic Substance Doctrine in State 
Sales Taxation 
Marc Simonetti and Maria Todorova will present 

October 19-22, 2014
BTI Annual Conference
Half Moon Bay, CA
Jeff Friedman on Litigation Trends in State Taxation
Carley Roberts on Significant Developments Associated with 
State Corporate Tax Reform and the Correlative Impact on our 
Industry, Including Apportionment, Distortion, and Combination
Michele Borens on Transaction Tax Controversy
Zachary Atkins on Current Property Tax Developments

October 22, 2014
NBI State Tax Audits: Secrets to Working with the Auditor
Sacramento, CA
Timothy Gustafson on Overcoming Multistate Audit 
Challenges 

October 25, 2014
New York Society of CPA’s Annual Conference
New York, NY
Leah Robinson on Multistate Tax Issues

October 28-30, 2014
Paul J. Hartman State and Local Tax Forum
Nashville, TN
Prentiss Willson on Unitary and Combined Reporting
Jeff Friedman on Practical Applications of the New Market 
Based Sourcing Rules for Services
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Recently Seen and Heard

September 4, 2014
State Tax Ladies’ Lunch
New York, NY
Leah Robinson will present 

September 17, 2014
TEI Seattle Chapter Meeting 
Seattle, WA
Michele Borens, Jeff Friedman and Charlie Kearns on 
SALT Employment Taxes: Withholding and Other Obligations 
for the Mobile Workforce
Marc Simonetti and Andrew Appleby on an Overview of 
New York State Corporate Tax Reform
Jeff Friedman and Michele Borens on a State Tax Litigation 
and Controversy Update

September 18-20, 2014
ABA Joint Fall CLE Meeting
Denver, CO
Leah Robinson on State Income Tax Current Developments

September 20, 2014
AABANY Fall Conference
New York, NY
Sahang-Hee Hahn on Recent Tax Law Developments and 
Highlights

September 21-24, 2014
IPT 2014 Sales Tax Symposium
Washington, D.C.
Jeff Friedman on Federal Legislation and National Trends
Zachary Atkins on Property Tax 101: Property Tax for the 
Transaction Tax-Inclined

September 21-24, 2014
IPT 2014 Credits and Incentives Symposium
Arlington, VA
Madison Barnett on The New Normal in Negotiating 
Incentives in an Age of Transparency

September 28 – October 1, 2014
NESTOA Annual Conference
New Brunswick, NJ
Marc Simonetti and Jeff Friedman on the Multistate Tax 
Commission Section 482 Project
Leah Robinson as the Moderator of a Panel of Department 
of Revenue Commissioners

November 2-5, 2014
TEI 69th Annual Conference
Houston, TX
Michele Borens and Todd Lard on a State and Local 
Legislation and Controversy Update
Marc Simonetti on The Empire (State) Strikes Back: New York 
Tax Reform

November 5-6, 2014
MACPA/MSBA Advanced Tax Institute
Baltimore, MD
Jeff Friedman on National Developments

November 6-8, 2014
California Tax Policy Conference
Coronado, CA
Marc Simonetti on State Budget and Legislation: 2014 in 
Review
Michele Borens on The Highlights and Hazards of Expanding 
the Sales Tax Base
Prentiss Willson on Tax Attributes: To Share or Not to Share 
from a Unitary Theory Perspective
Timothy Gustafson on Business Purpose and Economic 
Substance Tax Avoidance Transactions: The Good, The Bad 
and The Ugly 

November 9-12, 2014
IPT Annual Income Tax Symposium
Fort Lauderdale, FL
Leah Robinson on Start Spreading the News: New York Tax 
Reform

November 19, 2014
New England State and Local Tax Forum
Newton, MA
Michele Borens on a Unitary Combination Update
Leah Robinson on New York State Tax Reform

November 20, 2014
Strafford Webinar
Andrew Appleby on Sales and Use Tax for Cloud 
Computing, Software, Apps, and Other Digital Products and 
Services 

December 8, 2014
NYU Institute on State and Local Taxation
New York, NY
Prentiss Willson on the Mechanics of Combined Reporting
Jeff Friedman on a Review and Preview of Federal 
Constitutional Issues
Todd Lard on Apportionment Issues 
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