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The Illinois Department of Revenue determined that the redemption of rewards points by a hotel patron was generally not subject to the 
state’s Hotel Operators’ Occupation Tax (HOOT) because the rewards program was operated by the hotel, and the HOOT was remitted 
upon a patron’s initial stays at the hotels. Illinois imposes the HOOT on persons engaged in the business of renting, leasing or letting 
rooms in a hotel. The taxpayer, a global hotel company that owned, operated and franchised hotels throughout the world, operated a 
loyalty program through a wholly owned subsidiary whereby patrons earned rewards points that could be exchanged for complimentary 
lodging by staying at the taxpayer’s hotels. Upon a patron’s initial paid stay, a percentage of the proceeds was placed in the subsidiary’s 
fund for reimbursement of gross charges by persons utilizing the rewards points program. The taxpayer argued that the redemption of 
points was akin to a promotion that offers a fourth night free when a patron pays for a three-night stay; in such a situation, as argued by the 
taxpayer, the HOOT operates by effectively reducing the per-night price because the cost of the fourth night has been borne by the price 
paid for the three nights. Similarly, when a patron redeems its accumulated rewards points for complimentary lodging, the consideration for 
the free night has been paid by the guest at the time the points were earned. The Department agreed with the taxpayer, but caveated that 
the redemption would be subject to the HOOT “should a third party pay any reimbursement of the gross charges to the franchised hotels or 
if the operator upon the initial stay or stays did not remit [HOOT].” Ill. Dept. of Rev. Gen. Info. Ltr. ST 13-0043-GIL (Aug. 23, 2013).
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What a HOOT! Illinois Rewards Loyal Hotel Patrons
By Saabir Kapoor and Andrew Appleby

The California Supreme Court held that the State Board of Equalization (SBOE) violated 
the state’s Administrative Procedures Act (APA) when it promulgated Cal. Code Regs., tit. 
18, § 474 (Rule 474). Rule 474, a specialized property tax rule relating to the assessment 
of petroleum refineries, creates a rebuttable presumption that the land, improvements, 
fixtures, and machinery and equipment are to be assessed as a single appraisal unit. The 
significance of Rule 474 is that increases in the value of the land and improvements of a 
refinery, to the extent they exceed the 2% per year ceiling established by Proposition 13, 
can be used to offset depreciation otherwise attributable to fixtures and machinery and 
equipment. This offset has the effect of diminishing the value of fixture depreciation each 
year. The Western States Petroleum Association, a trade association, attacked Rule 474 
on both substantive and procedural grounds. The California Supreme Court invalidated 
Rule 474 on procedural grounds. Unfortunately for business, however, the Court signaled 
that the rule would have been valid but for the SBOE’s failure to substantially comply with 
the APA. The SBOE has already initiated the rulemaking process to readopt Rule 474. 
This new rulemaking process could have a broader impact on the business community if 
the SBOE conforms Rule 461(e)—the general property tax rule that provides that fixtures 
and equipment are to be considered a separate appraisal unit—to Rule 474. W. States 
Petroleum Ass’n v. Bd. of Equalization (Aug. 5, 2013, S200475) __ Cal.4th __.

Litigation Over California Property Tax Rule May Lead to 
Higher Property Taxes for Many Businesses

By Zachary Atkins and Douglas Mo
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Meet Skip, the five-month-old Welsh Terrier of Sutherland State and Local Tax Associate Zack Atkins and his fiancé, 
Emily. Skip hails from a small country town in western Tennessee, but he is quickly becoming an Atlantan. Don’t let his 
small size fool you; Skip thinks he is the king of the Piedmont Dog Park. He likes to run with the big dogs, but most of the 
time the big dogs chase him! 

Between the hours of 6:00 a.m. and 8:00 p.m., Skip likes to get into mischief. Whether it is biting holes in clothing 
(especially socks), discovering new areas of the house, or barking at the dishwasher and dryer, Skip keeps his owners 
busy. After 8:00 p.m., however, Skip is a completely different puppy. He likes to lay on the couch (preferably between the 
cushions) and either watch television with Zack and Emily or sleep

SaLT PeT OF THe MONTH
Skip

SaLT Pet of the Month: It’s Your Turn!!
In response to many requests, the Sutherland SALT practice invites you to submit your pet (or pets) as candidates for SALT Pet of the 
Month. Please send us a short description of why your pet is worthy of such an honor, along with a picture or two. Submissions should be 
directed to Katie O’Brien Schrack at katie.schrack@sutherland.com.

Isn’t It a Sham? Indiana Disallows Deduction for Interest Payments Made to Affiliate
By Mary Alexander and Andrew Appleby

The Indiana Department of Revenue disallowed a taxpayer’s 
deduction for interest expenses accrued to a subsidiary because 
the Department considered the loan a sham. Unless eligible for 
an exemption under Ind. Code § 6-3-2-20(c), a taxpayer that 
is subject to Indiana’s adjusted gross income tax is required to 
add back its federal deductions relating to interest expenses 
paid or accrued to a member of the same affiliated group. The 
Department determined that the taxpayer did not meet any of the 
add-back exceptions and that the loan fell within the definition of 
a “sham transaction” because it lacked “economic substance.” 
While the form of the transaction was a loan, the Department 
determined that the substance “could be treated as a capital 
contribution or some relevant account of money, but the form of 

the loan is a ‘sham.’” The subsidiary did not have any employees, 
and its only activity was to hold a master note for a line of credit 
between the taxpayer and the subsidiary. The Department also 
noted that although the taxpayer made substantial profits from 
its operations in Indiana, the income apportioned to Indiana was 
“severely distorted” by the interest deduction. The Department 
concluded that the loan was “motivated by nothing other than” 
the taxpayer’s “desire to secure the attached tax benefit.” The 
Department also addressed the characterization of the taxpayer’s 
income from the sale of a specialized industry subsidiary and 
determined the income was appropriately re-characterized as 
business income under Indiana’s functional test. Letter of Findings 
No. 02-20120140, Ind. Dep’t of Revenue (Aug. 28, 2013). 
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The Sutherland SALT team invites you to join us November 7-9 in San Jose for the California Tax Policy 
Conference (CTPC), California’s premier state tax event. We are pleased to be a Diamond Sponsor of the 
conference, which provides a unique venue for state tax professionals to pursue continuing education while 
enjoying significant opportunities to network with government officials. The CTPC features more than 20 
speakers from the California Franchise Tax Board and Board of Equalization, in addition to speakers from 
leading industry organizations and the public and private sectors. 

We are honored that our partner Carley Roberts serves as chair emeritus of the CTPC, and the following 
members of our team are presenting: 

n    Todd Lard will moderate a panel on “2013 SALT Cases that Promise to Shake up the Landscape” 
n    Marc Simonetti will share his take on “To Conform or Not To Conform: What’s All the Fuss About?” 
n    Carley Roberts will present “Intangibles: You Can’t Touch, But They May Tax” 
n    Prentiss Willson will be part of the “California Chief Counsel Roundtable” 

We also hope you will join us Friday evening, November 8, as we host “Late Night with Sutherland – Vegas 
Style,” a casino-themed party immediately following the conference dinner.

For more information about the conference and to register, please visit the CTPC website or view the 
conference brochure. Please let us know if you have any questions about the conference. We look forward 
to seeing you there!

Join Sutherland SaLT at the California Tax Policy Conference
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In to Be Out: Indiana Tax Court Rules Captive Insurance Companies Must Be  
Physically Present to Be excluded From Combined Report

By Madison Barnett and Timothy Gustafson

In a case involving the exclusion of captive insurance companies 
from combined reporting groups, the Indiana Tax Court held that a 
captive must be physically present in Indiana to be “subject to” the 
insurance premiums tax and therefore exempt from the corporate 
income tax. The Tax Court initially had ruled that two foreign 
captive reinsurers were “subject to” the premiums tax, although 
they did not actually pay the tax, based on the plain meaning of 
the phrase “subject to.” After the Indiana Supreme Court reversed 
this ruling, the Tax Court on remand had to determine whether 
the foreign reinsurers were doing business in Indiana so as to 
be “subject to” premiums tax. The Tax Court ruled that while 
the captives received premiums on insurance policies covering 
risks within Indiana, a physical presence rather than economic 

presence standard applies to the premiums tax and thus the 
captives were not doing business in Indiana. The Tax Court also 
rejected a Commerce Clause challenge to the outcome—taxing 
domestic reinsurers under the premiums tax but foreign reinsurers 
under the corporate income tax—finding that state taxes on 
insurance are “immune from Commerce Clause challenges” under 
the federal McCarran-Ferguson Act. United Parcel Service, Inc. v. 
Ind. Dep’t of Revenue, Case No. 49T10-0704-TA-24 (Ind. Tax Ct. 
Sept. 16, 2013), on remand from Ind. Dep’t of Revenue v. United 
Parcel Service, Inc., 969 N.E.2d 596 (Ind. 2012), rev’g United 
Parcel Service, Inc. v. Ind. Dep’t of Revenue, 940 N.E.2d 870 (Ind. 
Tax Ct. 2010).
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Add It Back: Virginia Denies Deduction for Royalties Paid to Affiliate
By Jessica Kerner and Andrew Appleby

The Virginia Tax Commissioner concluded that a taxpayer was 
not permitted to deduct a portion of the royalties it had paid to an 
affiliate by narrowly construing the “subject to tax” exception to the 
state’s addback statute. This exception provides that the deduction 
will be permitted if the “corresponding item of income received by 
the related member is subject to a tax based on or measured by 
net income or capital imposed by Virginia, [or] another state…” 
The Commissioner interpreted this exception to apply only to the 
portion of the intangible expense payment that was actually subject 
to tax in another state, as evidenced by the amount of the affiliate’s 
income that was apportioned to the other state. The fact that the 

taxpayer’s affiliate filed income tax returns in the other state that 
reflected the gross amount of income from the royalty payment was 
determined to be insufficient. Instead, the Commissioner concluded 
that the deduction for the royalty payment is only permitted to 
the extent the related income was apportioned to the other state. 
The Commissioner did permit the taxpayer to take the deductions 
for royalties paid to two other affiliates because these payments 
qualified for the state’s addback exception that applies when the 
related party also licenses intangible property to unrelated third 
parties. Virginia Rulings of the Tax Commissioner, Document No. 
13-165 (Aug. 23, 2013).

Now That’s Cold! Virginia Taxes Separately Stated advertising and  
Training Fees as Part of Sale of HVaC Systems

By David Pope and Timothy Gustafson

The Virginia Tax Commissioner determined that an out-of-state 
manufacturer was subject to use tax on “local marketing group” 
fees charged to its customers because the true object of the trans-
action was the sale of tangible personal property. The taxpayer 
manufactured heating, ventilating and air conditioning (HVAC) sys-
tems for sale to independent contractors who, in turn, installed the 
systems as capital improvements to real property. The taxpayer 
charged a mandatory 2% fee on the sales price of the products for 
training and advertising costs, separately contracting for the fee 
with each customer, separately stating the fee on each customer’s 
invoice, and limiting the fee to a maximum of $10,000 per customer 
per year. Despite the foregoing, the Commissioner determined that 
the fees were “inextricably linked” to the products because the fees 

were mandatory and computed as a percentage of sales; the tax-
payer permitted a discount on the sale of the product if the fees 
were paid timely; the fees were collected for training and advertis-
ing expenses that contributed to and benefited the sale of the tax-
payer’s products; and the fees were similar to overhead expenses. 
With minimal analysis of Virginia’s “true object” rules, the Commis-
sioner concluded the true object of the transaction was the sale of 
the HVAC products, and therefore the entire sales price, including 
the separately stated fees, was subject to use tax. Virginia Rulings 
of the Tax Commissioner, Document No. 13-167 (Aug. 27, 2013).

Washington State Makes Tracks: Leased Railroad Cars Do Not Create B&O Tax Nexus
By Kathryn Pittman and Andrew Appleby

A Washington Superior Court held that using leased specialized 
railroad cars to transport products in Washington did not rise 
to the level of “substantial nexus.” The taxpayer, a California 
company, sold food products into the state by transferring its 
products into specially leased railroad cars that traveled to 
Washington. The Washington Board of Tax Appeals overturned 
the Department of Revenue’s business and occupation (B&O) tax 
assessment against the taxpayer, determining that the taxpayer 
lacked the substantial nexus with the state required to impose tax. 

On appeal, the Superior Court recognized that a taxpayer must 
take action to establish and maintain a market in the state in order 
to create nexus. The court held that the use of the leased railroad 
cars in the state was not sufficient to create nexus, particularly 
in this case where there was no evidence that the taxpayer 
was attempting to maintain a business in Washington. Dep’t of 
Revenue v. Sage V Foods, LLC, Dkt. No. 12-2-01893-3 (Wash. 
Super. Ct. 2013), nonprecedential order.
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Come See Us
October 4, 2013
National Business Institute Sales and Use 
Tax Seminar
Washington, DC
Charlie Kearns on Recent Developments; 
Identifying Tax Exemptions, Deductions, 
Credits and Incentives

October 17, 2013
National Business Institute Sales and Use 
Tax Seminar
Brooklyn, NY
andrew appleby on Resolving Sales and Use 
Tax Disputes

October 18, 2013
TeI Carolinas Chapter Meeting
Piedmont Natural Gas – Charlotte, NC
Zack atkins and Maria Todorova on SALT 
Transaction Taxes Update

October 20-23, 2013
Broadband Tax Institute annual Conference
The Breakers – Palm Beach, FL
Jeff Friedman on Biggest Case Developments: 
Gillette and Others
Doug Mo will present

October 21, 2013
BNa Webinar
Prentiss Willson on Proposed UDIPTA Changes

October 23, 2013
TeI Philadelphia Chapter Seminar: Current 
Issues in State and Local Taxation
Penn State Great Valley Campus – Malvern, PA
andrew appleby on Resolving State Tax Audits

October 23-25, 2013
COST 44th annual Meeting
Sheraton Wild Horse Pass – Phoenix, AZ
Jeff Friedman on How to Survive an MTC 
Audit and Live to Tell About It
Todd Lard on Top 10 Predictions of the Most 
Important State Tax Litigation and Legislative 
Issues Over the Next Few Years
Carley Roberts on Understanding the Intangible

Recently Seen and Heard

October 27-30, 2013
TeI annual Conference
Hyatt Regency – New Orleans, LA
Marc Simonetti on Because I Said 
So: Forced Combination, Alternative 
Apportionment, and Taxpayers’ Concerns 
About State Transparency
Michele Borens on The Art of Settlement 
with State Tax Administrators

October 28-31, 2013
Paul J. Hartman State and Local Tax Forum
Loews Vanderbilt Plaza – Nashville, TN
Michele Borens on Ethical Challenges in 
State Taxation
Prentiss Willson on Overlooked Items in 
Unitary Taxation

November 1, 2013
State Tax Notes Webinar
Washington, DC
Prentiss Willson on Revisions to UDIPTA

November 4, 2013
STaRTUP Conference
NextEra Energy, Inc. – Juno Beach, FL
Jeff Friedman and eric Tresh on State Tax 
Assessments and Controversies – The Lay 
of the Land

November 4, 2013
IPT Income Tax Symposium
Renaissance Esmerelda – Indian Wells, CA
Prentiss Willson on Keynote Address, 
State Tax Policy

November 6-7, 2013
american Bar association Section of 
Taxation Philadelphia Tax Conference
Union League – Philadelphia, PA
Jeff Friedman on SALT Conundrums

November 7, 2013
National Business Institute Sales and 
Use Tax Seminar
Atlanta, GA
Maria Todorova on Complying with and 
Enforcing Sales and Use Tax and on 
Resolving Sales and Use Tax Disputes

November 7-9, 2013
2013 California Tax Policy Conference
The Fairmont – San Jose, CA
Todd Lard on 2013 SALT Cases that 
Promise to Shake Up the Landscape
Marc Simonetti on To Conform or Not to 
Conform: What’s All the Fuss About?
Carley Roberts on Intangibles: You Can’t 
Touch, But They May Tax
Prentiss Willson on California Chief 
Counsel Roundtable

November 8, 2013
TeI New Jersey Chapter Seminar
Meadow Wood Manor – Randolph, NJ
andrew appleby on Nationwide SALT 
Update

November 20, 2013
MaCPa/Maryland Bar association 
advanced Tax Institute
Martin’s West – Baltimore, MD
Jeff Friedman on National Developments 
and Trends in State Taxes

December 5, 2013
COST atlanta Regional Meeting
Georgia-Pacific – Atlanta, GA
Sutherland SaLT will present

December 10, 2013
Lorman education Services Sales and 
Use Tax in georgia
Holiday Inn Perimeter/Dunwoody – Atlanta, 
GA
Maria Todorova on National Transaction 
Tax Developments

December 10, 2013
COST Seattle Regional Meeting
Nintendo – Redmond, WA
Sutherland SaLT will present

December 12-13, 2013
NYU Institute on State and Local Taxation
Grand Hyatt – New York, NY
Jeff Friedman on Review and Preview of 
Federal Constitutional Issues

September 19, 2013
Wireless Tax group Meeting
Austin, TX
Charlie Kearns and Maria Todorova on 
Litigation Update

September 22-25, 2013
NeSTOa annual Conference
Philadelphia, PA
Todd Lard on Hot Topics for the States

September 11, 2013
Strafford Webinar
Maria Todorova on Related-Party Addbacks

September 19-21, 2013
aBa Section of Taxation Joint Fall CLe Meeting
San Francisco, CA
Michele Borens on Transparency Under a 
Different Light: Discovery, Settlements and 
Confidentiality

www.sutherland.com


SUTHERLAND SALT SHAKER     Page 6

sutherl and a sb ill  &  brennan llp                 www. su the r l and . com

SEPTEMBER 2013

the sutherland salt team

Jeffrey A. Friedman
202.383.0718
jeff.friedman@sutherland.com

W. Scott Wright
404.853.8374
scott.wright@sutherland.com

Michele Borens
202.383.0936
michele.borens@sutherland.com

Marc A. Simonetti
212.389.5015
marc.simonetti@sutherland.com

Pilar Mata
202.383.0116
pilar.mata@sutherland.com

Jessica L. Kerner
212.389.5009
jessica.kerner@sutherland.com

Jonathan A. Feldman 
404.853.8189
jonathan.feldman@sutherland.com

Charles C. Kearns
202.383.0864
charlie.kearns@sutherland.com

Eric S. Tresh
404.853.8579
eric.tresh@sutherland.com

Christopher N. Chang 
212.389.5068 
christopher.chang@sutherland.com

Mary C. Alexander 
202.383.0881
mary.alexander@sutherland.com

Scott A. Booth
202.383.0256
scott.booth@sutherland.com

Timothy A. Gustafson
916.241.0507
tim.gustafson@sutherland.com

Miranda K. Davis
404.853.8242
miranda.davis@sutherland.com

Madison J. Barnett
404.853.8191
madison.barnett@sutherland.com

Zachary T. Atkins
404.853.8312
zachary.atkins@sutherland.com

Andrew D. Appleby
212.389.5042
andrew.appleby@sutherland.com

Prentiss Willson
916.241.0504
prentiss.willson@sutherland.com

Douglas Mo
916.241.0505
douglas.mo@sutherland.com

Carley A. Roberts
916.241.0502
carley.roberts@sutherland.com

Sahang-Hee Hahn 
212.389.5028
sahang-hee.hahn@sutherland.com

Saabir Kapoor
202.383.0819
saabir.kapoor@sutherland.com

Todd G. Betor  
202.383.0855
todd.betor@sutherland.com 

Todd A. Lard 
202.383.0909
todd.lard@sutherland.com 

Maria M. Todorova
404.853.8214
maria.todorova@sutherland.com

Suzanne M. Palms 
404.853.8074 
suzanne.palms@sutherland.com

Kathryn Pittman
202.383.0836
kathryn.pittman@sutherland.com

David A. Pope
212.389.5048
david.pope@sutherland.com

Shane A. Lord
404.853.8091
shane.lord@sutherland.com

Nicole D. Boutros 
212.389.5058  
nicole.boutros@sutherland.com

www.sutherland.com
mailto:jeff.friedman@sutherland.com
mailto:scott.wright@sutherland.com
mailto:michele.borens@sutherland.com
mailto:marc.simonetti@sutherland.com
mailto:pilar.mata@sutherland.com
mailto:jessica.kerner@sutherland.com
mailto:jonathan.feldman@sutherland.com
mailto:charlie.kearns@sutherland.com
mailto:eric.tresh@sutherland.com
mailto:christopher.chang%40sutherland.com?subject=
mailto:mary.alexander@sutherland.com
mailto:scott.booth%40sutherland.com?subject=
mailto:tim.gustafson%40sutherland.com?subject=
mailto:miranda.davis%40sutherland.com?subject=
mailto:madison.barnett%40sutherland.com?subject=
mailto:zachary.atkins%40sutherland.com?subject=
mailto:andrew.appleby@sutherland.com
mailto:prentiss.willson%40sutherland.com?subject=
mailto:douglas.mo%40sutherland.com?subject=
mailto:carley.roberts%40sutherland.com?subject=
mailto:sahang-hee.hahn%40sutherland.com?subject=
mailto:saabir.kapoor%40sutherland.com?subject=
mailto:todd.betor%40sutherland.com?subject=
mailto:todd.lard@sutherland.com
mailto:maria.todorova@sutherland.com
mailto:suzanne.palms%40sutherland.com?subject=
mailto:kathryn.pittman%40sutherland.com?subject=
mailto:david.pope%40sutherland.com?subject=
mailto:shane.lord%40sutherland.com?subject=
mailto:nicole.boutros%40sutherland.com?subject=

