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Revisiting FINRA’s Class Waiver Policy Post-AT&T 
 
 
Law360, New York (August 31, 2011) -- The U.S. Supreme Court, in AT&T Mobility LLC v. Concepcion,[1] 

recently opened the door to widespread use of arbitration agreements that require consumers to waive 

their right to participate in class actions. In finding such an agreement enforceable, the AT&T court held 

that a California rule rendering unenforceable arbitration agreements containing class action waivers 

was inconsistent with, and therefore preempted by, the Federal Arbitration Act. 

 

Like the preempted California rule, the Financial Industry Regulatory Authority Code of Arbitration 

Procedure for Customer Disputes Rule 12204 prohibits FINRA members from enforcing agreements to 

arbitrate against members of a putative or certified class. In other words, the FINRA rule acts as a bar 

against class-waiver provisions in arbitration agreements. Because FINRA is generally considered to be a 

private member organization, the AT&T decision likely does not provide a basis for a legal challenge to 

the FINRA rule. Nevertheless, if the AT&T decision prompts widespread use of class waivers in consumer 

contracts, it may be appropriate to argue that FINRA revise its policy. 

 

The AT&T Opinion 

 

The Concepcions purchased cellphone service from AT&T Mobility in February 2002 pursuant to an 

advertisement offering free telephones with the purchase of service.[2] After the Concepcions were 

charged sales tax on the retail value of their telephones, they filed a complaint against AT&T in the 

United States District Court for the Southern District of California, alleging fraud and false advertising.[3] 

The Concepcions’ complaint was later consolidated with a class action. AT&T moved to compel the 

Concepcions to arbitrate their claim under the terms of their sales contract, which included a clause 

prohibiting the Concepcions from initiating a claim against AT&T as “a plaintiff or class member in any 

purported class or representative proceeding.”*4+ 

 

The district court, relying on what it called California’s Discover Bank rule, which prohibited class action 

waivers, denied AT&T’s motion. The United States Court of Appeals for the Ninth Circuit affirmed.*5+ 

Finding that the Discover Bank rule was preempted by the Federal Arbitration Act (“FAA”), the Supreme 

Court reversed.[6] 
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The Supreme Court relied on Section 2 of the FAA, which provides that arbitration agreements “shall be 

valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract.”*7+ Under the Discover Bank rule, arbitration agreements containing class 

action waivers were routinely held to be unconscionable, and therefore unenforceable, by California 

courts.[8] 

 

In the Concepcions’ case, the Ninth Circuit explained its view that the Discover Bank rule is not 

preempted by the FAA because it is “a refinement of the unconscionability analysis applicable to 

contracts generally in California.”*9+ The Supreme Court rejected this reasoning, holding that Discover 

Bank rule “interferes with fundamental attributes of arbitration and thus creates a scheme inconsistent 

with the FAA.”*10+ 

 

FINRA Framework 

 

FINRA provides a private arbitration forum through which customer disputes may be arbitrated either at 

the request of the customer or pursuant to a written agreement.[11] Specifically, FINRA Rule 12200 

states that parties must arbitrate a securities dispute between a customer and FINRA member either 

when arbitration is requested by the customer or when it is required by written agreement between the 

parties. 

 

At the same time, FINRA Rule 12204 prohibits arbitration of class actions in FINRA’s customer arbitration 

forum and further prohibits members from enforcing arbitration agreements against members of a class 

action (unless or until class certification is denied or the class is decertified).[12] Consequently, securities 

arbitrations involving individual claims (or the joinder of multiple individual claims in certain 

circumstances) go forward in the arbitral forum, while securities class actions (even those involving class 

members subject to arbitration provisions) can nonetheless be litigated in the courts. Thus FINRA Rule 

12204 operates like the Discover Bank rule insofar as it prohibits compelling putative class members to 

arbitrate their claims individually. 

 

Application of AT&T to the FINRA Rule 

 

In their Supreme Court briefs, the parties in the AT&T case cite FINRA Rule 12204 to make opposing 

points. Petitioner AT&T argued that businesses will eventually abandon arbitration altogether if they are 

required to submit to class proceedings despite the existence of agreements to arbitrate.[13] The 

respondents, the Concepcions, pointed to the securities industry as an example of a regime wherein 

arbitration of individual claims had not been abandoned, despite permitting class action claims to 

proceed in court.*14+ AT&T responded by noting that the “bifurcated” approach of the securities 

industry was a product of “regulatory command, not contractual choice.”*15+ 

 

 

 

 

 

 



FINRA rules are distinguishable from California’s Discover Bank rule on a number of grounds, each of 

which turns on the question of whether a FINRA rule is in fact a “regulatory command.” First, the 

Discover Bank rule is a state rule invalidated under a doctrine of federal preemption. FINRA rules are not 

state rules and may themselves have preemptive power over conflicting state laws. [16] In Credit Suisse 

First Boston Corp. v. Grunwald, the Ninth Circuit considered a conflict between California ethics 

standards related to arbitrator selection and the National Association of Securities Dealers rules relating 

to arbitrator selection. 

 

The court explained that self-regulatory organizations like FINRA are required to file proposed rules[17] 

with the U.S. Securities and Exchange Commission. Proposed rules may go into effect only after the SEC 

gives public notice and opportunity for comment and further gives public notice of its approval and the 

reasons for approval.[18] Because of the significant control the SEC wielded over NASD rulemaking, the 

Credit Suisse court concluded that NASD rules have preemptive power over conflicting state laws.[19] 

Thus, FINRA rules — as successors to the NASD rules at issue in Credit Suisse — also have federal 

preemptive power over conflicting state law. 

 

Second, because arbitration agreements are viewed as matters of contract, it is not likely that FINRA’s 

rule will be viewed as conflicting with the Federal Arbitration Act. While for preemption purposes, a 

FINRA rule may be a “regulatory command,” in most other contexts FINRA is considered a private, 

voluntary member organization.[20] For instance, courts have rejected attempts by targets of SRO 

investigations to assert Fifth Amendment rights, concluding that SROs are private bodies.[21] Consistent 

with the view that FINRA is not a state actor, courts have viewed compulsory arbitration between FINRA 

members and either their employees or their customers as a private contractual matter.[22] 

 

Moreover, the FINRA Code of Arbitration Procedures is considered to be “incorporated by reference” 

into any agreement to arbitrate under the Code.[23] In light of this, FINRA Rule 12204 is more properly 

likened to a term of an arbitration agreement, rather than an obstacle to the enforcement of an 

agreement. As a result, it seems unlikely that the rule would be viewed as conflicting with the Federal 

Arbitration Act in the manner of the Discover Bank rule. 

 

Time to Revisit the Policy 

 

While AT&T may not provide a direct basis for challenging FINRA’s rules in court, direct legal challenges 

are not the only route to modifying a FINRA rule. On its website FINRA identifies the following sources 

for new rule proposals: 

 FINRA firms, investors or other interested parties; 

 FINRA staff initiatives, including those based on proactive analysis of data and trends by FINRA’s 
Emerging Regulatory Issues Task Force, TIP (Targeted Investor Protection) group, internal FINRA 
departments and industry input; 

 Recommendations from the Securities and Exchange Commission or other regulatory bodies; 

 Recommendations from FINRA committees, Advisory Council, Small Firm Advisory Board or the 
National Adjudicatory Council; and 

 Responses to market developments.[24] 



 
Thus, FINRA provides numerous potential avenues for rule change.[25] If, as some commentators 
predict, the AT&T decision leads to ubiquitous class-waiver provisions in arbitration agreements, FINRA’s 
rule may begin to seem out of step with the rest of the arbitration landscape. Such a disjunction may 
provide a good basis for a proposed modification to FINRA Rule 12204. 
 
--By Deborah G. Heilizer, Brian L. Rubin and Katherine L. Kelly, Sutherland Asbill & Brennan LLP 
 
Deborah Heilizer and Brian Rubin are partners in the Washington, D.C., office of Sutherland. Katherine 
Kelly is an associate in the firm's Washington office. 
 
The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media, publisher of Law360. This article is for general information purposes and is 
not intended to be and should not be taken as legal advice. 
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