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CFTC Letter 13-22 CFTC Letter 14-144 
“Eligible Treasury Affiliate” 
In order to avail itself for the relief from clearing, a person must meet the following conditions. (A treasury affiliate that meets these 
conditions is an “eligible treasury affiliate.”) 
• The person must be directly wholly-owned by a non-financial 

entity or another eligible treasury affiliate4 and cannot be 
indirectly majority-owned by a financial entity.5 

 

• The person’s ultimate parent cannot be a financial entity.  
• The person’s ultimate parent must be able to identify all of its 

wholly- and majority-owned related affiliates and, of those 
identified related affiliates; a majority must qualify for the 
end-user exception. 

 
As used in CFTC Letter 13-22, a “related affiliate” refers to (i) a 
non-financial entity that is, or is directly or indirectly wholly- or 
majority-owned by the ultimate parent, or (ii) a person that is 
another eligible treasury affiliate for an entity described in (i). 

This condition has been removed. The DCR agrees with market 
participants’ assertion that the ratio of the absolute number of 
financial entities to non-financial entities does not necessarily 
provide meaningful information about the corporate family as a 
whole, and adds ongoing surveillance responsibilities and 
expenses. 
 
In addition, CFTC Letter 14-144 redefines “related affiliate” to 
allow entities that provide financial services on behalf of a 
financial entity to nonetheless qualify as eligible treasury 
affiliates. This was accomplished by removal of the reference to 
the first prong of the definition in the second prong of the 
definition. (Accordingly, the second prong now reads “a person 
that is another eligible treasury affiliate.”) 

• The person is a financial entity solely because it acts as a 
principal to swaps with, or on behalf of, one or more of its 
related affiliates, or provides services to its related affiliates 
that are financial in nature. 

 

                                                 
4 An entity is wholly-owned if a person, directly or indirectly, holds 100% of the equity securities of the entity, or the right to receive upon dissolution, or the 
contribution of, 100% of the capital partnership of the entity, and the entity’s financial results are included in the financial statements of the person as prepared 
on a consolidated basis under Generally Accepted Accounting Principles (GAAP) or International Financial Reporting Standards (IFRS). 
5 An entity is majority-owned if a person, directly or indirectly, holds a majority of the equity securities of the entity, or the right to receive upon dissolution, or 
the contribution of, a majority of the capital of a partnership of the entity, and the entity’s financial results are included in the financial statements of the person 
as prepared on a consolidated basis under GAAP or IFRS. 
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• The person is not, and is not affiliated with, any of the 

following: 
o A swap dealer; 
o A major swap participant; 
o A security-based swap dealer; 
o A major security-based swap participant; or 
o A nonbank financial company that has been 

designated as systemically important by the Financial 
Stability Oversight Council (FSOC). 

CFTC Letter 14-144 removes the prohibition against affiliation 
with a nonbank financial company that has been designated as 
systemically important by the FSOC. However, the prohibition 
against a treasury affiliate itself being a nonbank financial 
company that has been designated as systemically important by 
the FSOC remains in place. In addition, the amended relief 
provides that an eligible treasury affiliate cannot enter into swap 
transactions with, or on behalf of, a systemically important 
nonbank financial company, nor can it provide any services, 
financial or otherwise, to a systemically important nonbank 
financial company. 

• The person is not any of the following: 
o A private fund (as defined in Section 202(a) of the 

Investment Advisers Act of 1940); 
o A commodity pool; 
o An employee benefit plan as defined in paragraphs (3) 

and (32) of section 3 of the Employee Retirement 
Income Security Act of 1974 (ERISA); 

o A bank holding company; 
o An insured depository institution; 
o A farm credit institution; 
o A credit union; or 
o An entity engaged in the business of insurance and 

subject to capital requirements established by an 
insurance governmental authority of a state, a territory 
of the United States, the District of Columbia, a 
country other than the United States, or a political 
subdivision of a country other than the United States 
that is engaged in the supervision of insurance 
companies under insurance law. 

In accordance with the amendment to the immediately preceding 
condition for relief that is described above, a prohibition against a 
treasury affiliate itself being a nonbank financial company that 
has been designated as systemically important has been added to 
this condition for relief. 

  



 
 

3 
 

General Conditions to Swap Activity 
In order to be exempt from clearing under CFTC Letters 13-22 and 14-144, a swap must satisfy the following conditions. (Such a 
swap is an “exempted swap.”) 
• The eligible treasury affiliate’s swaps, that are to be exempted 

from clearing, must be to hedge or mitigate the commercial 
risk6 of one or more of the eligible treasury affiliate’s related 
affiliates, which risk must have been transferred to the eligible 
treasury affiliate by operation of one or more swaps between 
the related affiliate and the eligible treasury affiliate. 

CFTC Letter 14-144 no longer requires swaps to be the only 
means by which risk must be transferred between a treasury 
affiliate and its related affiliates. However, an eligible treasury 
affiliate must be able to identify the related affiliate or affiliates 
on whose behalf a swap was entered into by the eligible treasury 
affiliate. 

• The eligible treasury affiliate may not enter into swaps for any 
purpose other than to hedge or mitigate its related affiliates’ 
risks. 

CFTC Letter 14-144 no longer precludes eligible treasury 
affiliates from entering into swaps on their own behalf to hedge or 
mitigate commercial risk. However, such transactions would not 
be exempted swaps and may be required to be cleared. Further, 
the DCR makes clear that the entry into speculative transactions 
by eligible treasury affiliates is considered to be inconsistent with 
the relief from clearing that has been afforded. 

• Neither the eligible treasury affiliate nor any of its related 
affiliates enter into swaps with or on behalf of any affiliate 
that is a financial entity, or otherwise assumes, nets, 
combines, or consolidates the risk of swaps entered into by 
any financial affiliate. 

CFTC Letter 14-144 amends this condition to clarify that the 
restriction on related affiliates and eligible treasury affiliates from 
entering into swap transactions with financial entity affiliates does 
not preclude the circumstance where the financial entity affiliate 
is an eligible treasury affiliate. 

• Each swap entered into by the eligible treasury affiliate is 
subject to a centralized risk management program that is 
reasonably designed to monitor and manage the risks 
associated with the swap. 

The condition for relief, described above, that an eligible treasury 
affiliate be able to identify the related affiliate or affiliates on 
whose behalf a swap was entered into by the eligible treasury 
affiliate is to be a part of the centralized risk management 
program described here. 

                                                 
6 As defined in CFTC regulation 50.50(c), 17 C.F.R. § 50.50(c) (2014). 
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• The payment obligations of the eligible treasury affiliate on 
the exempted swap are guaranteed by its non-financial parent, 
an entity that wholly-owns or is wholly-owned by its non-
financial parent, or the related affiliates for which the swap 
hedges or mitigates commercial risk. 

This condition for relief has been removed. 
 
The DCR removed this condition to accommodate the additional 
support arrangements that may exist with regard to the eligible 
treasury affiliate’s payment obligations (e.g., keepwell 
agreements, letters of credit or revolving credit facilities). The 
amended relief does not per se require financial support to be 
provided to a treasury affiliate by its parent. 

Reporting Conditions7 
In addition to being subject to the general swaps reporting requirements under CFTC regulations, the following reporting 
requirements are attendant to swaps that are exempted from clearing in accordance with CFTC Letters 13-22 and 14-144. These 
additional reporting requirements are substantially the same as the reporting requirements associated with the end-user exception 
from mandatory clearing. 
• Notice of election of relief from clearing and confirmation 

that the electing counterparty satisfies the criteria for relief as 
an eligible treasury affiliate.8 

 

• How the electing counterparty generally meets its financial 
obligations associated with non-cleared swaps by identifying 
one of the following categories: 

o A written credit support agreement; 
o Pledged or segregated assets (including posting or 

receiving margin pursuant to a credit support 
agreement or otherwise); 

o A written guarantee from another party;  
o The electing counterparty’s available financial 

resources; or 
o Other means.9 

 

                                                 
7 Note that if both counterparties are eligible treasury affiliates that are electing not to clear, the information specified below must be reported for both 
counterparties. 
8 The reporting counterparty must have a reasonable basis to believe that the relevant treasury affiliate is eligible for the relief afforded by CFTC Letters 13-22 
and 14-144. The reporting counterparty is to be determined in accordance with CFTC regulation 45.8, 17 C.F.R. § 45.8 (2014). 
9 This information may be reported annually in anticipation of electing the relief for one or more swaps. This annual reporting will be effective for 365 days 
following the date of such reporting. 
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• If the electing counterparty is an entity that is an issuer of 
securities registered under the Securities Exchange Act of 
1934 or is required to file reports pursuant to the Securities 
Exchange Act of 1934: 

o The relevant SEC Central Index Key number for such 
counterparty; 

o Acknowledgment that an appropriate committee of the 
board of directors (or equivalent body) of the electing 
counterparty has reviewed and approved the decision 
to enter into swaps that are exempt from clearing.10 

 

 

                                                 
10 This information may be reported annually in anticipation of electing the relief for one or more swaps. This annual reporting will be effective for 365 days 
following the date of such reporting. 


