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Introduction

It is a common scenario — a client reaches out to
an accounting firm and discussions ensue regarding
a restructuring, a transaction, or a variety of other
questions about a client’s tax return. Communica-
tions, many via e-mail, between the client and the
accounting firm track the advantages and disadvan-
tages to the tax return position and the legal author-
ity supporting it. Eventually State A audits the
client and litigation ensues. State A serves discovery
requests on the client or its accounting adviser
requesting all documents regarding the disputed tax
position. It is often not until this point that someone
stops to ask whether the communications exchanged
between the client and its accounting firm advisers
are protected by an evidentiary privilege or whether
they must be disclosed to State A. Moreover, if those
documents must be disclosed to State A, what are
the ramifications if State B later makes a similar
request, even if those communications would have
been protected from discovery under State B’s law?

Although Congress created a federal tax practi-
tioner privilege that protects accountants’ confiden-
tial tax advice when litigating against the Internal
Revenue Service, the federal tax practitioner privi-
lege will not protect communications between ac-
countants and their clients when matters are liti-

gated in state courts. It is thus critical for taxpayers
to determine the existence and scope of state privi-
leges that can be used to protect state-tax-related
communications between taxpayers and their ac-
countants.

The federal tax practitioner
privilege will not protect
communications between
accountants and their clients when
matters are litigated in state
courts.

This Pinch of SALT reviews states’ adoption of
accountant-client privileges and discusses other av-
enues of protection that may be available to tax-
payers litigating in states that have not adopted an
accountant-client privilege.1 Understanding states’
various approaches to accountant-client privileges
earlier rather than later can often make the differ-
ence in protecting communications between a client
and an accountant from disclosure in litigation.

Background — The Federal Tax
Practitioner Privilege

In contrast to the attorney-client privilege, courts
historically have not recognized a common-law
accountant-client privilege.2 Congress rectified this
difference for non-lawyer practitioners in 1998 by
passing a statute that ‘‘allows taxpayers to consult
with other qualified tax advisors in the same man-
ner they currently may consult with tax advisors
that are licensed to practice law.’’3 The federal tax

1See also P. Mata and R. Call, ‘‘Best Practices for Creating,
Maintaining, and Protecting State Income Tax Audit Files,’’
The Tax Executive (Jan.-Feb. 2010), for a general discussion of
privilege and work product issues.

2See, e.g., Couch v. United States, 409 U.S. 322, 335 (1973);
United States v. Arthur Young & Co., 465 U.S. 805 (1984).

3Joint Committee Print, 105th Congress, 2nd Sess; JCS
6-98.
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practitioner privilege is modeled after the attorney-
client privilege and provides that:

With respect to tax advice, the same common
law protections of confidentiality which apply
to a communication between a taxpayer and an
attorney shall also apply to a communication
between a taxpayer and any federally author-
ized tax practitioner to the extent the commu-
nication would be considered a privileged com-
munication if it were between a taxpayer and
an attorney.4

A tax practitioner is ‘‘any individual who is au-
thorized under Federal law to practice before the
Internal Revenue Service if such practice is subject
to Federal regulation under section 330 of title 31,
United States Code,’’ which includes accountants,
enrolled agents, and enrolled actuaries.5

Because the federal tax practitioner privilege
hinges on the attorney-client privilege, the federal
tax practitioner privilege is subject to the same scope
and limitations. The attorney-client privilege pro-
tects confidential communications between a client
and its attorney made for the purpose of providing
the client with legal advice. The federal tax practi-
tioner privilege is similarly limited to tax advice and
does not protect ‘‘information disclosed to an attorney
for the purpose of preparing a tax return.’’6

The attorney-client privilege generally is waived
if the communications are disclosed to third persons
or to employees without the need to know that
information. Similarly, the federal tax practitioner
privilege will be waived if the tax advice is shared
with third parties or employees without a need for
that information.7

State Accountant-Client Privileges
The federal tax practitioner privilege reaches only

communications pertaining to matters before the
IRS. Whether communications between an account-
ant and client are protected in state court proceed-
ings involves a state-by-state analysis.

For purposes of this article, we have classified
states’ approaches to the accountant-client privilege
in one of three ways. These classifications reflect the
likelihood that a state’s courts would recognize an
accountant-client privilege. The first category in-
cludes states that have adopted a classic evidentiary

privilege that protects accountant-client communi-
cations by statute. In these states, the protection
that will be provided is comparable to the attorney-
client privilege and will be respected regardless of
whether the discovery request is served on the client
or the accountant.

The second category includes states that have
adopted statutes requiring accountants to keep cli-
ent information confidential. The nature of these
confidentiality statutes varies widely. Some states
have strong confidentiality statutes that prohibit
accountants from testifying or disclosing documents
in court proceedings unless the client has consented
to the release of that information. Although these
statutes arguably should be construed as providing
a classic evidentiary privilege, they do not specifi-
cally state that the client is entitled to claim the
privilege and thus withhold documents if the discov-
ery request is served on the client. At the other end
of the spectrum, some states confidentiality statutes
simply preclude the accountant from disclosing con-
fidential client information to third parties as part of
their professional obligations and responsibilities.
In those states, it will be more difficult to argue that
there is an accountant-client privilege that would
protect tax advice communications from discovery,
particularly if the request is served on the client.

The third category includes states where no leg-
islative action has been taken to protect accountant-
client communications. In those states, taxpayers
will have to resort to other general evidentiary
protections, such as the work product doctrine and
derivative privileges created by Kovel arrangements
(see below).

Although we have grouped state privileges into
these three categories, it is important to note that
each state’s privilege contains its own particulari-
ties. Indeed, some states protect tax advice, whereas
other states protect communications regarding ac-
counting services or accounting advice. Moreover,
protection may be lost in all states, even those that
have a strong evidentiary privilege, after a taxpayer
voluntarily discloses or is forced to disclose a docu-
ment in discovery proceedings taking place in an-
other state.

States With a Statutory, Evidentiary Privilege
Seven states have a statutory evidentiary privi-

lege that would protect communications between a
taxpayer and an accountant: California, Florida,
Georgia, Idaho, Louisiana, Nevada, and Oklahoma.84 26 U.S.C. section 7525(a)(1) (emphasis added).

526 U.S.C. section 7525(a)(3)(A).
6Joint Committee Print, 105th Congress, 2nd Sess; JCS

6-98.
7There are additional limitations on the federal tax prac-

titioner privilege. For example, it can be asserted only in
noncriminal matters before the IRS or in federal court in an
action brought by or against the United States. 26 U.S.C.
section 7525(a)(2). Moreover, it does not apply to communica-
tions pertaining to tax shelters. 26 U.S.C. section 7525(b).

8California (Calif. Revenue and Taxation Code section
7099.1); Florida (Fla. Stat. Ann. section 90.5055); Georgia
(Ga. Code Ann. section 43-3-32(b)); Idaho (Idaho R. Evid. 515);
Louisiana (La. Rev. Stat. Ann. section 37:86; La. Code of Evid.
Art. 515); Nevada (Nev. Rev. Stat. Ann. section 49.185);
Oklahoma (Okla. Stat. Ann. tit. 12, section 2502.1).
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Those evidentiary privileges are often found in a
state’s evidence code, which may provide details on
who can claim the privilege, and what, if any,
exceptions apply.

For example, Florida’s accountant-client privilege
provides:

A client has a privilege to refuse to disclose,
and to prevent any other person from disclos-
ing, the contents of confidential communica-
tions with an accountant when such other
person learned of the communications because
they were made in the rendition of accounting
services to the client. This privilege includes
other confidential information obtained by the
accountant from the client for the purpose of
rendering accounting advice.9

The Florida accountant-client privilege can be
claimed by:

• the client;
• a guardian or conservator of the client;
• the personal representative of a deceased cli-

ent;
• a successor, assignee, trustee in dissolution, or

any similar representative of an organization,
corporation, or association or other entity, either
public or private, regardless of whether it still
exists; or

• the accountant, but only on behalf of the client.
The accountant’s authority to claim the privi-
lege is presumed in the absence of contrary
evidence.10

Thus, Florida’s privilege expressly protects dis-
covery requests addressed to the client as well as the
accountant.

California’s evidentiary privilege is similarly
broad. It mirrors the protections provided by the
state’s attorney-client privilege and references the
federal tax practitioner privilege. California’s privi-
lege provides that ‘‘with respect to tax advice, the
protections of confidentiality that apply to a commu-
nication between a client and an attorney . . . also
shall apply to a communication between a taxpayer

and a federally authorized tax practitioner to the
extent the communication would be considered a
privileged communication if it were between a client
and an attorney.’’11 Tax advice is defined as ‘‘advice
given by an individual with respect to a state tax
matter, which may include federal tax advice if it
relates to the state tax matter.’’12

States With Confidentiality Statutes
Other states have enacted statutes providing that

documents prepared by accountants for their clients
are confidential communications.13 These statutes
generally are found in the business and occupation
section of a state’s code. Among states with this type
of confidentiality language, there is significant di-
versity in the statutory language used and whether
a strong or weak a argument exists that the lan-
guage establishes an evidentiary privilege. Some-
times these statutes do not explicitly state that
those communications may be protected from discov-
ery, and only state that accountants must keep those
communications confidential. For example, Maine’s
law provides:

9Fla. Stat. Ann. section 90.5055(2).
10Fla. Stat. Ann. section 90.5055(3). Similar to the crime-

fraud exception from the federal tax practitioner privilege,
Florida’s accountant-client privilege does not extend to when
‘‘the services of the accountant were sought or obtained to
enable or aid anyone to commit or plan to commit what the
client knew or should have known was a crime or fraud.’’ Fla.
Stat. Ann. section 90.5055(4)(a). It also does not extend to
issues relating to a ‘‘breach of duty by the accountant to the
accountant’s client or by the client to his or her accountant.’’
Fla. Stat. Ann. section 90.5055(4)(b). Lastly, it does not cover
communications that are ‘‘a matter of common interest be-
tween two or more clients, if the communication was made by
any of them to an accountant retained or consulted in
common when offered in a civil action between the clients.’’
Fla. Stat. Ann. section 90.5055(4)(c).

11Calif. Revenue and Taxation Code section 7099.1(a)(1).
12Calif. Revenue and Taxation Code section 7099.1(a)(3)

(B).
13Alabama (Ala. Code section 34-1-21(a));Alaska (Ala. Stat.

Ann. section 08.04.662); Arizona (Ariz. Rev. Stat. Ann. section
32-749); Colorado (Colo. Rev. Stat. Ann. section 13-90-
107(1)(f)(I)); Connecticut (Conn. Gen. Stat. section 20-281j);
Delaware (24 Del. Code section 120); Hawaii (Haw. Rev. Stat.
section 466-12); Illinois (225 Ill. Comp. Stat. Ann. section
450/27); Indiana (Ind. Code Ann. section 25-2.1-14.1; Airgas
Mid-America v. Long, 812 N.E.2d 842 (Ind. Ct. App. 2004));
Iowa (Iowa CodeAnn. section 542.17); Kansas (Kan. Stat.Ann.
section 1-401); Kentucky (Ky. Rev. Stat. Ann. section 325.440;
Phillips v. Commonwealth of Kentucky, 324 S.W. 3d 741 (Ky.
Ct. App. 2010)); Maine (Me. Rev. Stat. Ann. tit. 32, section
12279); Maryland (Md. Code Ann., Cts. & Jud. Proc. section
9-110; Sears, Roebuck & Co. v. Gussin, 714 A.2d 188 (Md.
1998); Vellone v. First Union Brokerage Serv’s., 203 F.R.D. 231
(D. Md. 2001); In re Special Investigation No. 236, 458 A.2d 75
(Md. 1983)); Massachusetts (Mass. Gen. Laws Ann. ch. 112,
section 87E); Michigan (Mich. Stat. Ann. section 339.732; In re
Estate of Martin, 1998 WL 1988880 (Mich. App. 1998)); Min-
nesota (Minn. Stat. section 326A.12); Mississippi (Miss. Code
Ann. section 73-33-16); Missouri (Mo. Ann. Stat. section
326.322; Ayers Oil Co. v. American Business Brokers Inc., No.
2:09 CV 02 DDN, 2009 WL 2592154 (D. Mo. Aug. 20, 2009);
Monarch Fire Protection District of St. Louis County, Missouri
v. Freedom Consulting & Auditing Servs., No. 4:07-CV-01424
ERW, 2009 WL 89868 (D. Mo. Jan. 14, 2009)); Montana (Mont.
CodeAnn. section 35-50-402); New Hampshire (N.H. Rev. Stat.
Ann. section 309-B:18); New Jersey (N.J. Stat. Ann. section
45:2B-65); New Mexico (N.M. Stat. Ann. section 38-6-6(c));
North Dakota (N.D. Cent. Code section 43-02.2-16); Oregon
(Or. Rev. Stat. section 673.385); Pennsylvania (63 Pa. Cons.
Stat. Ann. section 9.11a); Rhode Island (R.I. Gen. Laws section
5-3.1-23); South Carolina (S.C. Code Ann. section 40-2-190);
Tennessee (Tenn. Code Ann. section 62-1-116); Vermont (Vt.
Stat. Ann. tit. 26, section 82); Washington (Wash. Rev. Code
Ann. section 18.04.405); Wisconsin (Wis. Stat. Ann. section
442.13).
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Except by permission of the client engaging a
licensee under this chapter, or the heirs, suc-
cessors or personal representatives of that cli-
ent, a licensee or any partner, officer, share-
holder or employee of a licensee may not
voluntarily disclose information communicated
to the licensee, or any partner, officer, share-
holder or employee of the licensee, by the client
relating to, and in connection with, services
rendered to the client by the licensee in the
practice of public accountancy. That informa-
tion must be considered confidential.14

Although that language broadly describes the
accountant’s obligation to keep client information
confidential, it arguably falls short of creating an
evidentiary privilege, particularly if the discovery
request is directed to the client. Further, the lan-
guage ‘‘may not voluntarily disclose’’ does not ad-
dress how an accountant must respond if compelled
or required to disclose that information to a court.

Some states have general confidentiality lan-
guage in their statutes, but also state that the
information is ‘‘privileged.’’ For example, Michigan’s
confidentiality statute provides: ‘‘Except as other-
wise provided in this section, the information de-
rived from or as the result of professional service
rendered by a certified public accountant is confi-
dential and privileged.’’15 It is unclear what the
Legislature intended by using the term ‘‘privileged’’
in reference to the information; however, the use of
the term undoubtedly strengthens the taxpayer’s
argument that an accountant-client privilege exists.

That said, statutory language governs whether a
court would likely interpret it as creating an eviden-
tiary privilege shielding the taxpayer’s communica-
tions with an accountant from disclosure. For in-
stance, Texas Occupations Code section 901.457,
titled ‘‘Accountant-Client Privilege,’’ provides in sub-
section (a):

A license holder or a partner, member, officer,
shareholder, or employee of a license holder
may not voluntarily disclose information com-
municated to the license holder or a partner,
member, shareholder, or employee of the li-
cense holder by a client in connection with
services provided to the client by the license
holder or a partner, member, shareholder, or

employee of the license holder, except with the
permission of the client or the client’s repre-
sentative.
Despite its title, this ‘‘privilege’’ came under fire

in 2007 and a Texas court of appeal found that it in
fact did not create an evidentiary privilege. The
court stated, in a footnote:

Like Texas, several states have established a
statutory accountant-client privilege protecting
confidential communications between account-
ant and client. However, ‘‘[s]tatutory provisions
providing for duties of confidentiality do not
automatically imply the creation of evidentiary
privileges binding on courts.’’ Other than citing
section 901.457 of the occupations code, neither
party has provided authority for the proposition
that an accountant-client evidentiary privilege
exists in Texas, and we find none.16

Thus, courts may not recognize an evidentiary
privilege in states where the legislature has not
made it clear that it intended to create that protec-
tion.

Other states have actually included language in
their confidentiality statutes that permits or forbids
disclosure in judicial proceedings. Many states pro-
vide that although the accountants’ workpapers or
communications with their clients are confidential,
the confidentiality requirement does not prevent dis-
closure of those documents in a judicial proceeding.
For example, Kentucky’s statute prohibits the ac-
countant from disclosing a client’s information gen-
erally: ‘‘A licensee shall not, without the consent of
his client, disclose any confidential information per-
taining to his client obtained in the course of per-
forming professional services.’’17 However, Ken-
tucky’s statute goes on to state: ‘‘This section does not
. . . affect in any way a licensee’s obligation to comply
with a validly issued subpoena or summons enforce-
able by order of a court.’’18 Although it is unclear what
would constitute a ‘‘validly issued subpoena or sum-
mons enforceable by order of a court,’’ it is possible
that Kentucky courts would not recognize an eviden-
tiary privilege based on the general accountant con-
fidentiality statute.19

However, Mississippi’s confidentiality provision
provides that certified public accountants or any
partners, officers, shareholders, or employees of a
certified public accountant ‘‘shall not be required by

14Me. Rev. Stat. Ann. tit. 32, section 12279 (emphasis
added). Note that Maine’s law does contain some exceptions
to the confidentiality of communications in select scenarios;
however, there is no exception for general court proceedings
or when responding to a subpoena. Many states with confi-
dentiality provisions allow for the disclosure of that informa-
tion in ethical investigations by the professional organization
or state agency charged with licensing public accountants.
See, e.g., id.

15Mich. Stat. Ann. section 339.732 (emphasis added).

16In re Baldev Patel, 218 S.W.3d 911 (Texas App. — Corpus
Christi 2007) (internal citations omitted); see also Sims v.
Kaneb Services, Inc., 1998 WL 62294 (Texas App — 14th Dist.
June 16, 1988) (providing that there is no accountant-client
privilege in Texas).

17Ky. Rev. Stat. Ann. section 325.440(1).
18Ky. Rev. Stat. Ann. section 325.440(2)(b).
19To the authors’ knowledge, Kentucky courts have not

recognized an accountant-client privilege.

A Pinch of SALT

44 State Tax Notes, April 2, 2012

(C
) T

ax A
nalysts 2012. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



any court of this state to disclose, and shall not
voluntarily disclose, information communicated to
him by the client relating to and in connection with
the services rendered to the client by the certified
public accountant in his practice as a certified public
accountant.’’20 Mississippi’s law thus provides
strong support for the position that an accountant is
not required to turn over information in response to
a discovery request served on the accountant. How-
ever, the provision does not address whether those
communications would be protected if the discovery
request was served on the client.

Courts may not recognize an
evidentiary privilege in states
where the legislature has not made
it clear that it intended to create
that protection.

Less common and least likely to create an eviden-
tiary privilege are statutes that provide for the con-
fidentiality of some communications with accoun-
tants within the context of who ‘‘owns’’ the
accountant’s workpapers. For example, Alabama
keeps workpapers of accountants confidential by pro-
viding that they can be transferred only under spe-
cific circumstances:

All statements, records, schedules, working
papers, and memoranda made by a certified
public accountant or public accountant inci-
dent to or in the course of professional service
to clients by the accountant, except reports
submitted by a certified public accountant or
public accountant to a client, shall be and
remain the property of the accountant, in the
absence of an express written agreement be-
tween the accountant and the client to the
contrary. No statement, record, schedule, work-
ing paper, or memorandum shall be sold, trans-
ferred, or bequeathed, without the consent of the
client or the personal representative or assignee
of the client, to anyone other than one or more
surviving owners or new owners of the firm of
the accountant.21

Although such consent language provides some
protection over accountant records, its failure to ad-
dress what a client or accountant must do if called on
to turn over communications in litigation, as well as
its failure to reference confidentiality requirements

more generally, makes it less likely to provide pro-
tection against a discovery request directed to the
client.

States Without Evidentiary Privileges or
Confidentiality Statutes

Finally, although some states have enacted clear
evidentiary privileges to protect taxpayers’ commu-
nications with their accountants, and others have
enacted language that arguably creates a privilege,
there are states that provide neither type of provi-
sion. There are also states whose courts, regardless
of whether they have statutory confidentiality pro-
visions, have refused to recognize an accountant-
client privilege — including New York,22 North
Carolina,23 Ohio,24 Texas, and Virginia.25 In those
states, taxpayers will have to rely on the state’s
work product doctrine to protect accountant-client
communications or seek protection under Kovel ar-
rangements.26

Work Product Doctrine
Although attorney-client and accountant-client

privileges are designed to protect communications
between clients and their attorneys or accountants,
the work product doctrine is designed to protect the
adversarial process. The availability and scope of
work product protection will vary by state. However,
in many states this protection will extend to ma-
terials prepared by, and to communications with,
accountants.

State courts often look to cases involving the
federal work product doctrine when determining
how state work product statutes should be applied;
therefore, recent litigation involving the federal
work product doctrine is informative. The federal
work product doctrine is codified in Rule 26(b) of the
Federal Rules of Civil Procedure. Rule 26(b)(3) pro-
vides, in relevant part:

20Miss. Code Ann. section 73-33-16(2).
21Ala. Code section 34-1-21(a) (emphasis added); see also,

Hawaii Rev. Stat. section 466-12, 24 Del. Code section 120(a),
Ark. Code Ann. section 17-12-109, Wis. Stat. Ann. section
442.13.

22‘‘New York, it should be noted, has no comparable
accountant-client privilege.’’ First Interstate Credit Alliance,
Inc. v. Arthur Andersen & Co., 150 A.D.2d 291 (N.Y.A.D. 1
Dept. 1989).

23‘‘An accountant-client privilege is not recognized in
North Carolina.’’ Miles v. Martin, 555 S.E.2d 361, 365 (N.C.
App. 2001).

24‘‘Ohio recognizes no statutory or common-law privilege
prohibiting an accountant from revealing in a court of justice
information acquired during an accountant-client relation-
ship.’’ Wagenheim v. Alexander Grant & Co., 482 N.E.2d 955,
961 (Ohio App. 1983).

25‘‘While [the client] may have some degree of expectation
of confidentiality resulting from the privilege as recognized in
Maryland, [the accountant] should not be allowed to throw up
unilaterally in a Virginia lawsuit a shield of a privilege not
recognized in this state.’’ Abujaber v. Kawar, 1990 WL 751032
(Va. Cir. Ct. 1990).

26Of course, those protections could also be used to bolster
a claim of privilege in states with a statutory evidentiary
privilege or confidentiality statute.
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(A) Documents and Tangible Things. Ordi-
narily, a party may not discover documents and
tangible things that are prepared in anticipa-
tion of litigation or for trial by or for another
party or its representative (including the other
party’s attorney, consultant, surety, indemni-
tor, insurer, or agent). But, subject to Rule
26(b)(4), those materials may be discovered if:
(i) they are otherwise discoverable under Rule
26(b)(1); and
(ii) the party shows that it has a substantial
need for the materials to prepare its case and
cannot, without undue hardship, obtain their
substantial equivalent by other means.
(B) Protection Against Disclosure. If the
court orders discovery of those materials, it
must protect against disclosure of the mental
impressions, conclusions, opinions, or legal
theories of a party’s attorney or other repre-
sentative concerning the litigation.
Unlike the attorney-client privilege, work product

protection is waived only by disclosure to an adver-
sary or a conduit to a potential adversary. However,
the scope of work product protection varies by state
and might not protect work product created by non-
attorneys. For example, Illinois law provides: ‘‘Ma-
terials prepared by or for a party in preparation for
trial is subject to discovery only if it does not contain
or disclose the theories, mental impressions, or liti-
gation plans of the party’s attorney.’’27 Further, the
‘‘identity, opinions, and work product of a consultant’’
retained in anticipation of litigation or in preparation
for trial, but who will not be called to testify at trial,
‘‘are discoverable only upon a showing of exceptional
circumstances under which it is impracticable for the
party seeking discovery to obtain facts opinions on
the same subject by other means.’’28

Moreover, although federal circuit court decisions
on this subject are not binding on state courts, it
bears noting that the federal circuit courts remain
split regarding what constitutes documentation
‘‘prepared in anticipation of litigation.’’29 At least one
circuit has applied a narrow ‘‘primary motivating
factor’’ test, which considers the most important
reason for generating the document and protects
only those documents prepared primarily for litiga-
tion.30 In states adopting that test, planning- or

compliance-related documents, such as tax accrual
workpapers, are unlikely to be entitled to protection.

Other circuits have adopted a broader ‘‘because of ’’
test that examines whether the document was cre-
ated because of potential or anticipated litigation,
and provides that protection is not to be waived sim-
ply because the document was created for purposes
in addition to potential or anticipated litigation.31

Planning and compliance documents are more likely
to be protected in those states if they were prepared
because of the prospect of litigation.32

However, in United States v. Textron, the First
Circuit purported to apply the because of test, but
interpreted it in a manner that excluded tax accrual
workpapers from protection. The en banc panel
reasoned that those documents were not ‘‘tax docu-
ments and not case preparation materials,’’ and that
they were ‘‘prepared in the ordinary course of busi-
ness’’ to ‘‘support an audit of the company’s financial
statements,’’ rather than ‘‘for use in possible litiga-
tion.’’33 As noted by the Textron dissent, in the
court’s application of the because of test, ‘‘it actually
asked whether the documents were ‘‘prepared for
use in possible litigation,’’ which is a more exacting
standard.

Thus, the scope of the protection afforded under
state work product protection statutes will depend
both on the scope of the statutory privilege and the
manner in which the state courts construe its appli-
cation. To summarize, in order for taxpayers to
receive protection under the work product doctrine:

• (1) the state in which the taxpayer is litigating
must have enacted a work product protection
statute broad enough to encompass work prod-
uct created by accountants, and not just attor-
neys;

• (2) the work product must be prepared in an-
ticipation of litigation;

27Ill. Sup. Ct. R 201(b)(2) (emphasis added).
28Ill. Sup. Ct. R 201(b)(3).
29See, e.g., Commissioner v. Comcast Corp., 901 N.E. 2d

1185 (Mass. 2009). The Massachusetts Supreme Judicial
Court relied on the now overturned panel decision of the First
Circuit’s Textron decision, rather than the en banc opinion of
that court.

30United States v. El Paso Co., 682 F.2d 530 (5th Cir. 1982)
(tax accrual workpapers not subject to protection because the
primary motivation for their creation was to ‘‘bring its [the

taxpayer’s] financial books into conformity with generally
accepted accounting principles.’’).

31See, e.g., United States v. Deloitte LLP, 610 F.3d 129, 137
(D.C. Cir. 2010); Sandra T.E. v. Berwyn Sch. Dist. 100, 600
F.3d 612, 622 (7th Cir. 2010); In re Prof’ls Direct Ins. Co., 578
F.3d 432, 439 (6th Cir. 2009); In re Grand Jury Subpoena, 357
F.3d 900, 907 (9th Cir. 2004); PepsiCo, Inc. v. Baird, Kurtz &
Dobson LLP, 305 F.3d 813, 817 (8th Cir. 2002); Maine v.
United States Dep’t of Interior, 298 F.3d 60, 68 (1st Cir. 2002);
Montgomery County v. Microvote Corp., 175 F.3d 296, 305 (3rd
Cir. 1999); United States v. Adlman, 134 F.3d 1194, 1195 (2nd
Cir. 1998); Nat’l Union Fire Ins. Co. v. Murray Sheet Metal
Co., 967 F.2d 980, 984 (4th Cir. 1992) (Emphasis in original.).

32See, e.g., Commissioner v. Comcast Corp., 901 N.E. 2d
1185 (Mass. 2009).

33United States v. Textron, Inc., 577 F.3d 21 (1st Cir.
2009)(en banc decision), vacating 553 F.3d 87 (1st Cir. 2009)
(panel decision).
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• (3) in states adopting a primary motivating
purpose test, the work product must have been
prepared primarily to assist in future litigation;
and

• (4) the documentation must not have been
disclosed to an adversary or conduit to an
adversary.

Derivative Privilege/Kovel Arrangements
Another option for taxpayers seeking to protect

confidential accountant-client communications is
through a derivative privilege obtained through a
Kovel arrangement. A Kovel arrangement, which is
based on a Second Circuit decision, United States v.
Kovel,34 describes an arrangement whereby an at-
torney engages an accountant or other consultant to
aid the attorney in the provision of legal services.
Although the attorney-client privilege generally is
waived when attorney-client communications are
disclosed to third persons, an exception is made for
Kovel arrangements, and a derivative privilege is
provided to protect the underlying communications
and work prepared by the accountant or consultant
working with the attorney.

Kovel protection can be obtained only if the attor-
ney uses the accountant for services in which the
attorney requires the accountant’s expertise (such as
interpreting financial data), and thus the account-
ant’s role and responsibilities should be limited. For
example, in Commissioner v. Comcast Corp., the
Massachusetts Supreme Judicial Court held Kovel
protection was warranted only if the third party’s
‘‘presence ‘is necessary’ for the ‘effective consultation’
between client and attorney.’’35 The court described
the ‘‘necessity element’’ as being ‘‘more than just use-
ful or convenient,’’ such that ‘‘the involvement of the
third party must be nearly indispensable or serve
some specialized purpose in facilitating the attorney-
client communications.’’36 The court thus rejected
Kovel protection for a tax advice memorandum ob-
tained by in-house counsel from an accounting firm
(but found that protection was permitted under the
work product doctrine), stating: ‘‘We agree with the
majority of courts that the Kovel doctrine applies only
when the accountant’s role is to clarify or facilitate
communications between attorney and client.’’37

Moreover, procedural precautions must be taken
to ensure that the Kovel arrangement is respected.
For example, the attorney should engage the ac-
countant directly, before the services are performed,
to make it clear that the accountant is rendering
services to aid the attorney in the provision of legal
services, rather than the accountant providing the
client with separate, nonlegal services. Moreover,
although the attorney is not required to be involved
in every communication between the accountant
and the client, the attorney should oversee all those
communications, and work performed in accordance
with the Kovel arrangement must be done at the
direction of the attorney.38

Conclusion
The types and scope of protection provided for

communications and work prepared by accountants
varies widely by state. Moreover, the production of
documents in one state can lead to a loss of privilege
in other states because documents will lose their
confidential status once produced during a discovery
process. It is thus essential to evaluate the available
protections, conditions, and limitations before en-
gaging accountants in sensitive matters likely to
lead to litigation. That analysis can make the differ-
ence between protecting confidential documents or
being required to disclose them once in court. ✰

34296 F.2d 918 (2nd Cir. 1961).
35Commissioner v. Comcast, supra, 901 NE.2d at 1197.
36Id.
37Id. (citing Black & Decker Corp. v. United States, 219

F.R.D. 87, 90 (D. Md. 2003) (‘‘Cases decided after Kovel have
narrowly interpreted this concept of derivative privilege’’);
Comment, ‘‘Privileged Communications With Accountants:
The Demise of United States v. Kovel,’’ 86 Marq. L. Rev. 977,
978, 986 (2003) (‘‘Over the past four decades, courts have
repeatedly narrowed the holding in Kovel. As a result, there is

very little protection left for communications with accoun-
tants’’; communications from accountants that constitute ‘‘in-
dependent information and expertise for the attorney to use in
representing his or her client’’ are not protected by attorney-
client privilege).

38Protection of Kovel arrangements can also be strength-
ened if the accountant performs no direct services for the
client or if non-Kovel engagements are adequately segre-
gated. Also, a written engagement letter should be used for
the attorney to retain the accountant. The engagement letter
should specify the purpose, scope, and terms of the represen-
tation; instruct regarding the confidential and privileged
nature of the work being performed, and manner in which
communications are to be made; and state that services are to
be billed by the accountant to the attorney, rather than to the
client. Also, work product produced under the Kovel arrange-
ment should be marked as being subject to the attorney-client
privilege or the work product protection doctrine.

Pilar Mata is counsel and Melissa Smith is an associate
with Sutherland Asbill & Brennan LLP’s State and Local
Tax Practice. Sutherland’s SALT Practice is composed of 29
attorneys who focus on planning and controversy associated
with income, franchise, sales and use, and property tax
matters, as well as unclaimed property matters. Suther-
land’s SALT Practice also monitors and comments on state
legislative and political efforts.
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