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TCPA Litigation and Electric Utilities 
This month’s editorial was written by Lewis S. Wiener, Partner, and Wilson G. Barmeyer, 
Associate, Sutherland Asbill & Brennan LLP and is part 1 of a 2-part series; 
foreword by Nick Pascale, NRECA Associate General Counsel.

Like many businesses, electric coopera-
tives view automated telephone calls

and text messages as an effective means of
communicating with members. Coopera-
tives may consider using automated calls
and text messages for any number of rea-
sons, such as notifying members of low
balances on prepaid accounts, annual
meeting reminders or unplanned service
outages. So, it is not surprising to see more
and more cooperatives utilize, or consider
utilizing, technology like auto dialers and
automated text messaging. This is espe-
cially true where the members may want,
or expect, information in near real time.
However, before utilizing automated calls
or text messages, cooperatives should be
mindful of federal and state laws and reg-
ulations controlling their use. 

In particular, the Telephone Consumer
Protection Act1 (TCPA) and corresponding
Federal Communications Commission
(FCC) regulations2 control what businesses,
like cooperatives, can and cannot do when
communicating with automated calls and
messages. Despite being passed in 1991
when cell phone technology was in its 
infancy and text messaging unknown, the
TCPA is not limited to landlines, as it
also applies to calls and text messages to
cell phones.3

TCPA compliance can be especially dif-
ficult when a member’s number is reas-
signed without the cooperative’s knowledge,

which occurs frequently with prepaid cel-
lular plans. Adding to the difficulty is that
members who prepay for cell service are
often enrolled in a cooperative’s prepaid
plan. As part of the prepaid plan, cooper-
atives may provide an automated call or
text message to notify enrolled members
of low balances. Recently, two cooperatives
were sued by nonmember plaintiffs alleg-
ing violations of the TCPA arising out of
automated calls or text messages alerting
members of low balances.

Cooperatives should note some relevant
exemptions under the TCPA. First, calls
that are made for “emergency purposes,”
are exempt. An “emergency purpose” is
defined as “any situation affecting the health
and safety of consumers.”4 Interestingly,
when the U.S. House of Representatives
passed the TCPA, it was said during debate
that “the term ‘emergency purposes’ is also
intended to include any automated tele-
phone call that notifies consumers of 
impending or current power outages,
whether these outages are for scheduled
maintenance, unscheduled outages caused
by storms, or power interruptions for load
management programs.”5 In fact, one rep-
resentative noted that the “emergency 
exception” language was included to accom-
modate concerns of rural electric coopera-
tives with respect to doing normal main-
tenance on their lines.6 However, when
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the bill was debated in the Senate, one
senator commented that the “FCC
should consider whether all or certain
types of outages should be considered
an emergency.”7 Please note that these
statements are taken from the Con-
gressional Record and are not part of
the statute. The Congressional Record
merely provides some insight into the
possible intent of Congress. 

Additionally, “tax-exempt nonprofit
organizations” are exempt from some,
but not all, provisions of the TCPA and
its corresponding regulations. Primarily,

(cell and landline), as well as by fax.
Among other things, the TCPA pro-
hibits the use of an “automated tele-
phone dialing system” or an “artificial
or prerecorded voice” to make calls 
to cell phones without obtaining the
recipient’s consent.

Following a change in FCC regula-
tions effective October 2013, the TCPA
now requires written consent for most
automated telemarketing communica-
tions.10 Specifically, “prior express
written consent” is required for auto-
dialed or prerecorded telemarketing
calls or texts to cell phones. The “prior
express written consent” requirement
also applies to prerecorded telemarket-
ing calls to landlines, and there is no
exception for calls to customers with
whom the company has an established
business relationship. For purposes of
the rules, the term “prior express writ-
ten consent” means an agreement in
writing, with a “signature” that “clearly
authorizes” the seller to make telemar-
keting calls or texts using an autodialer
or a prerecorded voice. The agreement
must contain the specific telephone
number or numbers to which calls can
be made, and the person giving consent
cannot be required to give consent as
a condition of purchase. Consent 
obtained pursuant to the Electronic
Signatures in Global and National
Commerce Act (E-SIGN Act) is suffi-
cient, which means that consent can be
obtained via an email, a website form,
a text message, or a voice recording.

For non-telemarketing calls or texts
to cell phones, a company must have
the “prior express consent of the called
party.” In a 1992 Order, the FCC stated
that providing a cell phone number
constitutes prior express consent to be
called at that number. “[A]ny telephone
subscriber who releases his or her tele-
phone number has, in effect, given
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tax-exempt nonprofits are exempt
from obtaining “prior express written
consent” to initiate certain calls to a
“residential line.”8

The implications of TCPA compli-
ance and litigation have increased as
automated calls and messages are 
becoming a more common business
practice. This month’s editorial is part
1 of a 2-part series on TCPA and pro-
vides a general overview of the TCPA
consent rules and litigation. Next
month’s editorial will address the 
regulatory aspects of the TCPA and
NRECA’s efforts to support changes to
the law and regulations to afford coop-
eratives the means to effectively and 
efficiently communicate with their
members. If you have questions, please
contact the authors of part 1 or Nick
Pascale, NRECA Assistant General
Counsel, at 703-907-5557 or
nicholas.pascale@nreca.coop.9

Overview of TCPA Consent Rules
Few industries have been spared from
the recent wave of class actions filed
under the TCPA; the energy sector is no
exception. TCPA cases against energy
providers are on the rise, with more
than a dozen such cases filed in 2015
in federal courts in Texas, New York,
Ohio, Florida, California, and other
states, in addition to pending cases
filed prior to 2015. The cases against
the energy sector focus principally on
companies’ use of automated commu-
nications to market their services to
potential customers or to collect delin-
quent accounts.

Enacted in 1991 to protect con-
sumers from receiving unsolicited tele-
marketing calls and faxes (and more
recently text messages), the TCPA reg-
ulates and restricts the manner in which
a business may advertise its products
and services to consumers by phone
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prior express consent to be called by
the entity to which the number was
released.”11 In a 2008 Order, the FCC
reconfirmed its 1992 Order in the
context of debt collection: “[T]he pro-
vision of a cell phone number to a
creditor, e.g., as part of a credit appli-
cation, reasonably evidences prior 
express consent by the cell phone sub-
scriber to be contacted at that number
regarding the debt.”12

After obtaining consent, a company
relying on automated communications
must maintain a list of opt-outs. For
telemarketing calls and texts to cell
phones, FCC rules require that an opt-
out mechanism be included in each
prerecorded call or text. For non-mar-
keting calls, several courts, though not
all, have held that consumers have a
right to opt out, notwithstanding the
absence of a statutory provision specif-
ically authorizing revocation of consent
for non-marketing communications.13

The TCPA regulations also prohibit
telemarketing calls to numbers that
have been listed on the federal Do Not
Call (DNC) registry, though there is a
DNC exception for calls made to an
individual with whom the company
has an established business relation-
ship (EBR). In general, an EBR exists
if the individual has made a purchase
or transaction within the past 18
months or an inquiry within the past
three months. Most states have state
law corollaries to the federal DNC
regulations, and some state DNC laws
are more restrictive than federal law
(e.g., Indiana and New Jersey).

Class action risk under the TCPA
can be considerable. Because the TCPA
provides for statutory damages of $500
per violation (and up to $1,500 per
willful violation) with no maximum cap
on recovery, potential exposure in a
TCPA class action can quickly escalate. Continued on page 4

To put this in context, the top four
TCPA settlements in 2014 totaled
more than $175 million.

Recent TCPA Cases Against 
Energy Providers
Over the past several years, a series of
putative class actions have been filed
against electricity and natural gas service
providers alleging violations of the TCPA
based on the manner in which these
companies have marketed their serv-
ices to potential customers or engaged
in collection on delinquent accounts. 

The cases often involve providers
marketing their services in deregulated
markets. In one case, the plaintiff alleged
that he received unsolicited, prerecorded
telemarketing calls advertising electric-
ity services. The plaintiff claimed the
calls violated the TCPA because he had
not given prior express consent to the
company to call him for marketing
purposes.14 In another case, the plaintiff
alleged the defendant company violated
the TCPA by sending unsolicited fax
advertisements promoting the sale of
natural gas and electricity and also pro-
moting brokering services for other nat-
ural gas and electric providers.15 The
complaint alleged that the faxes were
sent without the recipient’s consent
and without any prior existing business
relationship. The complaint further 
alleged that the faxes did not contain
the required opt-out language that
would allow the recipient to avoid 
receiving further solicitations. The
court certified a class in late 2013, 
and the parties entered into a class 
settlement shortly thereafter. 

In other cases, plaintiffs have chal-
lenged automated communications
used in efforts to collect on delinquent
electric and gas accounts. These com-
munications may be initiated either by
an energy company directly or by a
third-party debt collector. In one recent

case alleging violations of the TCPA
following attempts to collect on a debt
to an electric company, the defendant
successfully obtained summary judg-
ment by establishing that it did not use
an autodialer to make the calls at issue.16

In another case involving debt col-
lection calls on behalf of a utility, the
U.S. Court of Appeals for the 2nd
Circuit reversed a ruling for the defen-
dant and took a narrow view of the
scope of consent for receiving automated
debt collection calls.17 In that case, the
plaintiff contacted the power company
to request termination of electric serv-
ice on behalf of his recently deceased
mother-in-law. In connection with that
request, he provided his cell phone
number. More than a year later, a col-
lection agency made several calls to the
plaintiff ’s cell phone using an autodi-
aler in an effort to collect on the mother-
in-law’s delinquent account. The plaintiff
claimed that he had not consented to
the collection calls. The trial court dis-
agreed and granted summary judgment
in favor of the defendant, reasoning
that the plaintiff “consented to calls
regarding the subject of the transac-
tion, namely the termination of [the]
account,” which included any effort to
collect on any account delinquency.
The 2nd Circuit, however, reversed
and held that the plaintiff had not
provided his number in connection
with the debt and therefore had not
consented to debt collection calls. 

Conclusion
There was a sharp increase in TCPA fil-
ings and high-dollar class action settle-
ments in 2014, and this trend will
likely continue. Many different indus-
tries are being targeted by class action
plaintiffs’ lawyers, and the energy sector
is no exception. A strong TCPA compli-
ance program is essential to help avoid
TCPA lawsuits and potential liability.
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