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Maryland Seeks Cash, Not Credit, Before Supreme Court 

Law360, New York (November 13, 2014, 1:59 PM ET) --  

On Wednesday, Nov. 12, 2014, the United States Supreme 
Court heard oral arguments in Comptroller v. Wynne, 134 S. Ct. 2660 
(2014), a case that has the potential to significantly upend state 
income taxation. 
 
Maryland imposes a state and county income tax on residents. To 
prevent double taxation of its residents, Maryland permits residents 
to claim a credit against the state income tax for income taxes that 
are paid to other states. However, a credit is not available to be 
claimed against the county portion of the income tax. 
 
The Wynnes — Maryland residents and shareholders in a multistate S 
corporation — successfully challenged the absence of a credit on 
commerce clause grounds. Maryland’s highest court held that 
Maryland violated the dormant commerce clause of the United 
States Constitution by not allowing Maryland residents to claim a 
credit against the county portion of the income tax. Comptroller v. 
Wynne, 431 Md. 147 (2013). Maryland sought review at the United 
States Supreme Court. The United States solicitor general urged the court to grant the petition and 
overturn the Maryland decision. 
 
Arguments Raised in the Briefing 
 
The Wynnes argued that Maryland’s county income tax violated the dormant commerce clause because 
it results in double taxation. The dormant commerce clause prohibits a state taxing scheme from 
exposing taxpayers to multiple state taxation on income earned in interstate commerce. The Wynnes 
earned income from a Subchapter S corporation that was operating in several states. Nearly all of the 
states imposed tax on the Wynnes’ income earned from the Subchapter S corporation. 
 
The Wynnes argued that Maryland’s personal income tax regime subjected them to multiple taxation — 
a clear undue burden on interstate commerce — because they paid tax to states where income was 
earned (often referred to as “source taxation”) and tax on all of their income to Maryland (referred to as 
“residence taxation”). Maryland’s lack of a credit for taxes paid to source states created the risk of (and 
actual) multiple taxation, which is something the dormant commerce clause is intended to prevent. 
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Maryland argued that the relationship of individual residents to their state of residence somehow 
removes all commerce clause restraints from the analysis. Residence taxation, Maryland argued, is not 
limited by the dormant commerce clause because of the “special relationship” residents have with their 
home states — ranging from public school to police protection. Maryland was joined by the United 
States, the Multistate Tax Commission, and the International Municipal Lawyers Association. 
Interestingly, not a single state filed a brief defending Maryland’s expansive state sovereignty argument. 
 
The Wynnes enjoyed support from over 10 amici, including the Maryland Chamber of Commerce, 
represented by Sutherland Asbill & Brennan LLP. In its brief, Sutherland argued that Maryland’s position 
violates the dormant commerce clause. The court has never indicated that residence taxation is exempt 
from the dormant commerce clause limitations on state taxation. In fact, the Supreme Court held in the 
context of a corporate income tax that “[t]axation by apportionment and by allocation to a single situs 
are theoretically incommensurate, and if the latter method is constitutionally preferred, a tax based on 
the former cannot be sustained.” Mobil Oil Corp. v. Comm’r of Taxes of Vermont, 442 U.S. 425, 444-45 
(1980). 
 
Sutherland warned that the adoption of a new rule stripping individual residents of their dormant 
commerce clause protection with respect to their own state personal income taxes would destroy the 
existing understandings on the dormant commerce clause limits on state taxation. If these 
understandings are disavowed, it may not be long before other states join Maryland in refusing to 
provide their residents with a credit for taxes they pay other states on income earned there. 
 
Oral Argument Recap 
 
Nearly every justice engaged counsel for the Wynnes, Maryland and the United States solicitor general, 
who was provided with 10 minutes of oral argument. The following topics were addressed during the 
oral argument: 

 Whether Maryland’s taxing scheme discriminated against interstate commerce. Counsel for 
Maryland claimed that there was no discrimination. In fact, Maryland’s counsel argued that out-
of-state taxpayers are favored — not discriminated against — because Marylanders pay tax at a 
rate that is the same or higher than non-Maryland residents.However, counsel for the Wynnes 
argued that interstate commerce is discriminated against because income earned in other states 
by a Maryland resident is double taxed — both by the source state and by Maryland. Whereas 
Maryland residents working entirely within Maryland only pay tax to Maryland and are not 
double taxed. 

 Must the state of residence (i.e., Maryland) yield to the source state when both states seek to 
tax the same income? In other words, even though a residence state may tax all of the income 
of a resident, must the residence state provide a credit for taxes paid to nonresident (source) 
states? Maryland argued that the credit is not constitutionally required. Requiring a credit 
would deprive Maryland of tax that is constitutionally permitted to impose. However, counsel 
for the Wynnes argued that a credit (or some other mechanism) must be required or double 
taxation will arise. Some of the justices — including Justices Antonin Scalia and Ruth Bader 
Ginsburg — seemed most interested in this topic and wondered whether the source state 
should yield instead of the residence state. 

 



 

 

 Do the constitutional rules applicable to fair apportionment under the commerce clause apply 
equally to individual residents and corporate residents? Counsel for Maryland said that the rules 
are different as individuals have a special relationship with a state of residence in a way that 
corporations do not. Counsel for the Wynnes argued that the rules should be equally applicable 
to corporations and individual residents. 

 How pervasive is this problem? How many states are similar to Maryland and do not provide 
their residents with tax credits? Counsel for the Wynnes claimed that Maryland is an outlier and 
no other state deprives its residents from claiming a credit for taxes paid to other states. 
Counsel for Maryland, however, argued that many localities do not provide tax credits for taxes 
paid elsewhere. 

 Do other (nonincome) taxes that are also imposed by the state of residence and other states 
matter for this analysis? In other words, if a resident state imposing an income tax and providing 
a credit for income taxes paid to other states ultimately does not receive much (if any) tax, is 
that a problem? And, if it is a problem, should the fact that the resident pays other taxes — such 
as property taxes and sales taxes — justify the income tax credit mechanism that lowers the 
resident income tax? 

 
Looking Ahead 
 
The Wynne case is the first state tax case in some time dealing with the application of the dormant 
commerce clause to state taxation. Justice Scalia once again expressed his discomfort with the dormant 
commerce clause — referring to it as “imaginary.” Resolving the debate about whether states of residence 
can tax all of the income of their residents may have far-reaching outcomes. The court may decide that 
Maryland’s taxing scheme violates the dormant commerce clause. This result will require Maryland to pay 
refunds to its residents who have been deprived of a credit. But the consequences to other states will be 
minimal as every state, and nearly every locality, provides a credit for taxes paid to other jurisdictions. 
 
Alternatively, the court could uphold the Maryland regime. Doing so, however, could be seen as an 
invitation to other states to tax all the income of their residents without providing a credit for taxes paid to 
other states. Multiple taxation would become commonplace and living and working in different states 
would be discouraged. 
 
—By Jeffrey A. Friedman and Jonathan E. Maddison, Sutherland Asbill & Brennan LLP 
 
Jeffrey Friedman is a partner and Jonathan Maddison is an associate in Sutherland's Washington, D.C., 
office. 
 
DISCLOSURE: Sutherland Asbill & Brennan LLP filed an amicus brief on behalf of the Maryland Chamber of 
Commerce supporting the Wynnes' position in the case. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
                 
All Content © 2003-2014, Portfolio Media, Inc. 


