
 

 

 

 

Portfolio Media. Inc. | 860 Broadway, 6th Floor | New York, NY 10003 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com 

 

Texas Keystone Appeal Could Force Eminent Domain Delays 

By Jess Davis 

Law360, Dallas (March 06, 2013, 8:09 PM ET) -- A Texas appeals court will hear arguments Thursday that 

a trial judge wrongly allowed TransCanada Keystone Pipeline LP to condemn private land before the 

company proved it qualified as a common carrier, in a case pipelines say has the potential to 

significantly delay eminent domain proceedings. 

 

In an interlocutory appeal, Texas Rice Land Partners LP has asked the court to reverse an order allowing 

TransCanada to take immediate possession of some of its land to build the 2,100-mile Keystone XL 

pipeline under the pipeline's purported eminent-domain power. The 4,000-acre rice farm and cattle 

ranch, which its owner says is crossed by more than 50 other pipelines, says the procedure the court 

followed doesn't protect constitutional property rights because TransCanada must prove in court that it 

qualifies as a common carrier with eminent domain authority before it can build on contested land. 

 

TransCanada says the farm's argument isn't supported by any statute or more than 50 years of court 

precedent, and that crude oil pipelines have an absolute right to possession of private land they need to 

build on without a trial or court hearing that could take years to complete. It argues that if the appeals 

court requires common-carrier status to be proven upfront, rather than contested after a pipeline is 

built, pipelines will face costly delays the Legislature never intended. 

 

"It would substantially delay just about every condemnation project," said Tom Zabel of Zabel Freeman, 

an attorney for TransCanada. "The Legislature didn't want to delay projects meant for the benefit of the 

public while the parties are in litigation for several years." 

 

Zabel says accepting Texas Rice's argument would rewrite the statutory condemnation procedures and 

turn court precedent on its head. He says Keystone XL's status as a common carrier is a matter of law 

because its pipeline would carry crude oil, recognized by the Legislature as a key resource with great 

importance to the public. 
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Landowners who contest condemnation authority or say they are being paid an unfair price for the use 

of their property can challenge that in court, but the time for doing so is after a pipeline takes 

possession of the land, TransCanada argues. 

 

Texas Rice's argument in favor of determining common-carrier status before the land changes hands is 

based on a Texas Supreme Court opinion in a condemnation case involving the same farm, in which the 

high court held Denbury Resources Inc. hadn't sufficiently proven its carbon dioxide pipeline would 

serve a public use that would justify taking private property. It found that a common-carrier permit 

granted by the Texas Railroad Commission didn't automatically give a company the right to use eminent 

domain, and gave Texas Rice the right to challenge the taking in court. 

 

But TransCanada argues the Denbury case can't be read to apply to crude oil pipelines and is being used 

as a tool for delay by landowners. Since the opinion came down, the price of acquiring pipeline 

easements has increased tenfold, because landowners are demanding more money and forcing costly 

litigation that has also caused long delays in several projects, Zabel said. 

 

Meanwhile, Texas Rice contends Denbury can be read more broadly to protect constitutional private 

property rights and sets out the basic premise that the only way to protect those rights is through an 

adversarial hearing or trial, based on evidence, conducted before the pipeline company takes possession 

of the land, said Texas Rice attorney Terry Wood of Terry W. Wood PC. 

 

"If you don't have this procedure that we say should be there, all the constitutional rights and privileges 

that [Texas Rice owner David Holland] and all other landowners have mean nothing," Wood said. "It 

would subject them to the ability of any company to simply say they're a condemnor and take the land." 

 

Holland told Law360 that he and other landowners need protection from the state against pipeline 

companies that refuse to pay fair-market value for an easement to build their pipelines and instead turn 

to the condemnation process, which allows them to put up only a relatively small bond and deposit. He 

says he regularly sells easements on his land to other companies for a fair price and with far shorter 

negotiations and less legal expense than he's faced in his fights against Denbury and TransCanada. 

 

"We're not asking that there be some long, drawn-out hearing process that creates expense for 

everybody," he said. "What we're saying is when we smell a rat, we need to be able to go to a 

competent court and ask for proper evidence to be entered to find out if that's really a rat that we 

smell." 

 

If the court decides to directly tackle the issues Texas Rice and TransCanada raise, its ruling could 

potentially have only a limited effect, because the Texas Legislature may write new laws this session that 

address the Denbury opinion, according to former appellate justice Kent Sullivan of Sutherland Asbill & 

Brennan LLP. The House Land and Resource Management Committee held hearings this summer to 

address the Denbury fallout and is expected to introduce legislation to reform the condemnation 

process that would include some kind of administrative oversight. 

 



 

 

Sullivan says many of the problems that have arisen post-Denbury stem from the court striking the 

problematic administrative permitting procedure but not replacing it, creating a "vacuum" that has 

defaulted all the cases into the courts. 

 

And while TransCanada is correct that the current statutory scheme in place allows it to take immediate 

possession of land before a contested common-carrier status is resolved, Denbury casts doubt on the 

constitutional validity of the statutes, Sullivan said. 

 

"The problem with the current scheme is that now there are greater issues about who might be 

legitimately a common carrier with the power of eminent domain," he said. "I think there's a serious 

issue there." 

 

Texas Rice is represented by Terry W. Wood of Terry W. Wood PC and William Christian of Graves 

Dougherty Hearon & Moody PC. 

 

TransCanada is represented by Thomas A. Zabel, James Andrew Freeman and Amy Marlyse Burgert of 

Zabel Freeman. 

 

The case is In re: Texas Rice Land Partners Ltd. et al., case number 09-12-00484, in the Texas Court of 

Appeals for the Ninth District. 

 

--Additional reporting by Jeremy Heallen. Editing by Katherine Rautenberg.  
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