
The California Court of Appeal held that the San Mateo County Assessor illegally 

assessed the intangible assets of the Ritz-Carlton Half Moon Bay Hotel. This is the 

first appellate decision to follow Elk Hills Power, LLC v. Board of Equalization, 57 

Cal.4th 593, 304 P.3d 1052 (2013) (reported by Sutherland this legal alert). The 

court reaffirmed the exempt nature of intangibles and ruled that the assessor’s use 

of the “Rushmore Approach,” which simply calls for the deduction of the expenses 

associated with intangibles, failed to remove the value of the taxpayer’s intangibles 

when performing an income approach to value. In rejecting the assessor’s use of 

the Rushmore Approach, the court quoted with approval the California State Board 

of Equalization’s Assessors’ Handbook. The Assessors’ Handbook, the court noted, 

rejects the “Rushmore Approach” because it allows only a return of the investment in 

the intangibles and not a return on the intangibles. The court singled out intangibles 

such as work force, a leasehold interest and an operating agreement as assets that 

were not removed from the assessment of the taxable real property. Of note, the 

court rejected the taxpayer’s claim that the assessor illegally taxed goodwill, as the taxpayer employed a residual method to 

value goodwill. The court stated that the taxpayer did not refute the assessor’s evidence that the deduction of the management 

and franchise fee from the income stream fully accounted for the value of the taxpayer’s goodwill. SHC Half Moon Bay v. Cnty. 

of San Mateo, No. A137218, 2014 WL 2126637 (Cal. Ct. App. May 22, 2014).

 

The Court of Appeal’s decision is helpful for all California businesses that possess significant intangible assets, and it is a 

landmark decision for the hospitality industry in rejecting the use of the “Rushmore Approach”—an approach that has gained 

widespread acceptance in the assessment community.  That said, the decision is a cautionary tale for the exclusion of value for 

goodwill. Taxpayers would be best served to rely on more than a residual approach to support their claim to a goodwill value.

sutherl and a sb ill  &  brennan llp                 www. su the r l and . com

June 2014
sutherl and

salt shaker®

shaking things up in state and local tax.

In This Issue

1

2

5

5

Current Developments 

SALT Pet(s) of the Month

Come See Us

Recently Seen and Heard

Please visit  
www.stateandlocaltax.com  
to subscribe to receive the 

latest content!

California Court of Appeal Broadens 
Exemption for Intangible Assets

By Douglas Mo and Zachary Atkins
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Meet nell, the adorable new Aussie/Great Pyrenees puppy belonging to Doug Mo, Of Counsel on the SALT team in Sutherland’s 

Sacramento office. nell was rescued along with her mother and six brothers and sisters from a woodpile by Big Dog Rescue in 

Sonoma County. Since settling into her new home, nell has been nicknamed “The Puppy Gator” for her reputation as a biter. She 

loves all of her toys and unfortunately also thinks any shoes or slippers left out also belong to her. nell has two siblings: Libby, a 

12-year-old Border Collie/Aussie mix, and Riley, a Lab/Border Collie mix. Both are also rescues, and Riley is featured on the label 

of the Mo family’s “Fancy Dog” cabernet, and they donate all profits from the wine back to Big Dog Rescue. Cheers to that!

SALT PET(s) OF THE MONTH
Nell

SALT Pet of the Month: It’s Your Turn!!
In response to many requests, the Sutherland SALT practice invites you to submit your pet (or pets) as candidates for SALT Pet of the Month. 
Please send us a short description of why your pet is worthy of such an honor, along with a picture or two. Submissions should be directed to 
Katie Schrack at katie.schrack@sutherland.com.

The Florida Department of Revenue determined that the sale of 
remote storage and cloud computing services, along with related 
data transfer fees, are information services not subject to Florida 
sales tax or Communication Service Tax (CST). The taxpayer’s 
remote storage service grants customers access to servers for 
data storage. The taxpayer’s cloud computing service, which falls 
into the Infrastructure as a Service model, provides computing 
resources. The taxpayer also charges a data transfer fee when 
a customer requests data be transferred to a specific server 
location. The Department determined that neither the remote 
storage nor cloud computing services offered by the taxpayer 
involve a customer paying for the transmission or routing of 
information. Rather, each offers a customer the capability to store 

and retrieve data—hallmarks of a nontaxable information service. 
Further, the Department determined that the taxpayer does 
not provide licenses for software or tangible personal property 
with the remote storage or cloud computing services because a 
customer need not download software or have direct use of the 
taxpayer’s servers to utilize the services. And while data transfer 
utilizes a communication service to move customer data between 
servers, the charge is for making “the data or the computing 
power available [and] accessible” at a specific data center 
location, not “the ability to ‘transmit, convey, or route’ data.” Fla. 
Dep’t of Revenue, Tech. Asst. Advisement, TAA 14A19-001 (Mar. 
13, 2014).

Florida’s Bob Ross Cloud: Happy, Puffy and Tax-Free
By Stephen Burroughs and Andrew Appleby

www.sutherland.com
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The Illinois Department of Revenue determined that a taxpayer’s cloud 
computing receipts should be sourced for sales factor purposes using a 
market-based approach because the receipts were derived from services. 
The taxpayer was an information technology hosting services provider 
engaged in a business that focused on the delivery and support of 
dedicated and public cloud computing for its customers. The Department 
relied upon the principles contained in IRC section 7701(e) to characterize 
the taxpayer’s cloud computing contracts as service contracts. In reaching 
this conclusion, the Department noted the following: (1) customers do 
not acquire an ownership interest in, or take physical possession of, 
the taxpayer’s hardware and software; (2) customers do not control the 
taxpayer’s hardware or software; (3) customers do not obtain a significant 
economic or possessory interest in the taxpayer’s hardware or software; 
(4) the taxpayer bears the risk of substantially diminished receipts or 
substantially increased expenditures if the taxpayer fails to perform under 
the contract; (5) the taxpayer uses the hardware and software to provide 
services concurrently to unrelated customers; and (6) the total contract 
price substantially exceeds the rental value of the hardware and software 
for the contract period (noting that the taxpayer provides its customers 
with remote customer support). Based on the foregoing, the Department 
determined that because the taxpayer’s cloud computing contracts are services contracts, the receipts should be sourced for sales 
factor purposes using market sourcing. In Illinois, this methodology first looks to the location where the customer receives the 
benefit. In this case, because the taxpayer was not able to determine where a customer was physically located when the customer 
accessed the taxpayer’s servers, the Department indicated that the services will be deemed received at the location of the office 
from which the customer ordered the services; if that location cannot be determined, the services will be deemed received at the 
customer’s billing address. The Department further determined that if the taxpayer is not taxable in the state in which services are 
deemed received, such receipts must be excluded from the numerator and denominator of the taxpayer’s sales factor. This ruling is 
effective for tax years ending on or after December 31, 2009. Ill. Priv. Ltr. Rul. no. IT 14-0003 (April 24, 2014).
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Signed, Sealed, Delivered, 
They’re Ours: Illinois Sources Cloud 

Computing Receipts 
Using Market-Based Approach

By Sahang-Hee Hahn and Pilar Mata
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Michigan Court of Appeals Holds that Checkpoint Is an Information Service. 
If Only the Department of Treasury Had a Subscription...

By David Pope and Timothy Gustafson 

The Michigan Court of Appeals held that Thomson Reuters’ sale of Checkpoint, an online tax and accounting research program, was 
the sale of a nontaxable information service and not tangible personal property for purposes of Michigan’s use tax. The Michigan 
Department of Treasury argued Checkpoint was tangible personal property because it constituted the sale of “prewritten computer 
software subject to tax when plaintiff’s Michigan customers used and controlled the computer code that resided on the web browser 
interface and on the server side.” Applying Michigan’s “incidental to service test,” however, the Court of Appeals found Checkpoint 
customers sought access to information, not the underlying computer code that constituted less than one percent of the transaction. 
Thus, any transfer of tangible personal property was incidental to the information service. This unpublished decision provides insight 
into the Department’s position regarding the taxability of prewritten computer software accessible via the internet, particularly where 
the Court of Appeals stated in a footnote that “such software may indeed be taxable” but for the application of the “incidental to service 
test” in this instance. Thomson Reuters Inc. v. Dep’t of Treasury, no. 313825, LC no. 11-000091-MT (Mich. Ct. of App. May 13, 2014) 
(unpublished opinion).
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The South Dakota Supreme Court held that a corporation operating 
a hunting lodge did not owe use tax on its purchases of food, 
beverages and ammunition because the lodge purchased the 
goods for resale to the lodge’s customers in the regular course of 
business. The lodge offered hunting packages for a single “package 
price” that included unlimited food, beverages and ammunition. The 
court explained that use tax does not apply to goods purchased for 
“sale” to customers “in the regular course of business.” Determining 
there was a “sale” involving both transfer and consideration, the 
court reasoned that the lodge’s customers were given a right 

to an unlimited amount of the goods and that such goods were 
transferred for consideration because the lodge’s customers 
placed value on the unlimited goods as part of the purchase of 
an all inclusive package. The court also determined that the sale 
of the goods, although part of a larger transaction, was a steady 
and uniform occurrence in the lodge’s business and, therefore, 
constituted a sale “in the regular course of business.” Accordingly, 
the court held that the lodge did not owe use tax on its purchases 
of food, beverages and ammunition. Paul Nelson Farm v. Dep’t of 
Revenue, 2014 S.D. 31 (S.D. May 21, 2014).
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Eat, Drink and Fire Away: South Dakota Holds Lodge Operator 
Not Subject to Use Tax on Purchases of Food, Beverages and Ammo

By Ted Friedman and Andrew Appleby

Tennessee “Volunteers” Taxpayer for Alternative Apportionment
By Stephen Burroughs and Andrew Appleby

The Tennessee Court of Appeals held that the Commissioner had 
the authority to require Vodafone, a wireless communications 
provider, to use an alternative apportionment method for Tennessee 
franchise and excise tax purposes. Vodafone used Tennessee’s 
statutory cost-of-performance (COP) method to source its 
telecommunication service receipts. Using Tennessee’s statutory 
COP method, Vodafone sourced its receipts outside the state 
because “a greater proportion of the earnings-producing activity” 
occurred outside Tennessee. Ignoring the statutory COP method, 
the Commissioner sourced Vodafone’s receipts using customer 
billing addresses in the state because the statutory COP method 
resulted in an 89% decrease in Vodafone’s sales factor and created 
substantial “nowhere income.” In Tennessee, the Commissioner 
may exercise its alternative apportionment authority only in “limited 
and specific cases” that involve “unusual fact situations which 

ordinarily are unique and nonrecurring.” The court ruled that the 
dramatic reduction in Vodafone’s sales factor constituted a specific 
and unusual situation—despite the situation being common to all 
service providers without significant operations or capital assets 
in Tennessee. Further, the court held that the COP method did 
not clearly reflect Vodafone’s in-state activity, but did so without 
analyzing Vodafone’s in-state activity. Citing to the sales factor 
reduction and presence of “nowhere income,” the court ruled that 
when the “statutory formula ‘misfires,’” alternative apportionment is 
appropriate “where the state is entitled to receive more taxes….” 
The alternative apportionment application in this case is reminiscent 
of the Mississippi Equifax case, which raised the ire of taxpayers 
and legislatures alike. Vodafone Americas Holdings Inc. v. Roberts, 
Comm’r of Revenue, no. M2013-00947-COA-R3-CV (Filed June 
23, 2014).

A Smorgasbord of State Tax Issues: Virginia Addresses Entity Classification, Nexus 
and Subject-to-Tax Add-Back Exception

By Kathryn Pittman and Andrew Appleby

In a post-audit challenge by a taxpayer, the Virginia Tax 
Commissioner addressed entity classification, nexus and royalty 
add-back issues. The Commissioner found that the taxpayer 
did not provide sufficient evidence that its single member LLC 
was a disregarded entity or that certain entities were financial 
institutions. Turning to nexus, the Commissioner determined that 
certain entities did not have positive apportionment factors or 

nexus in Virginia—and their exclusion did not distort income—so 
they could not be included in the Virginia consolidated group. 
Finally, the Commissioner determined the subject-to-tax exception 
to Virginia’s royalty add-back provision applied, but only to the 
extent that the income was subject to tax in other states. Va. P.D. 
No. 14-62 (May 6, 2014).
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July 13-16, 2014
SEATA Annual Conference
Grand Hotel – Point Clear, AL
Zachary Atkins and W. Scott Wright on National Property 
Tax Developments

July 21-25, 2014
NYU Summer Institute in Taxation
Westin new York at Times Square – new York, nY
Carley Roberts on nexus: Does Due Process Really Have 
Teeth or are the Few Recent Taxpayer Wins a Mere Blip?

August 7-8, 2014
georgetown Law Advanced State and Local Tax Institute
Georgetown University Law Center – Washington, DC 
Prentiss Willson on Combined and Consolidated Returns – 
A Worldwide Perspective on the Tax Base 
Jeff Friedman on The Three Great Issues the U.S. Supreme 
Court Has not Answered

June 3, 2014
TEI Atlanta Chapter Meeting
Sutherland SALT on Combined Reporting; Developments; 
new Direction for Indirect Taxes; Best Practices and Ethical 
Dilemmas in Tax Controversy; Shifting Apportionment 
Landscape

June 8-10, 2014
TEI Region VIII Conference
Michele Borens and Jeff Friedman on Bring a Knife to a 
Gun Fight and on Cloud Computing

June 8-11, 2014
FTA Annual Meeting
Todd Lard and Carley Roberts on Whirlwind Review of new 
State Tax Laws
Prentiss Willson on Market Sourcing Issues

June 10, 2014
Los Angeles County Bar Association Tax Section Meeting
Prentiss Willson on Recent Developments in SALT Litigation 

June 11-12, 2014
The Business Council of New York State Annual Tax 
Conference
Marc Simonetti on new York State Business Tax Reform 

June 12-13, 2014
georgia Society of CPA’s Federal Tax Conference
Maria Todorova on national Trends in State Taxes: Top SALT 
Issues for 2014

June 16-19, 2014
UC Davis Center for SALT Summer Tax Institute
Prentiss Willson on Constitutional Limitations on State 
Taxation  

June 17, 2014
Sutherland SALT Roundtable – Silicon Valley
Prentiss Willson and Andrew Appleby on Combined 
Reporting - new York Becomes California’s Little Brother 
Carley Roberts, Rob Chase, and Jeff Friedman on 
The Source Code: Unraveling and Reconciling State and 
International Tax Sourcing Methods
Michele Borens and Charlie Kearns on Digital Unrest - 
Legislation, Litigation and Other Policy Changes Impacting 
the Tech Sector 

June 25, 2014
TEI Fort Worth Chapter Meeting
Jonathan Feldman and Eric Tresh on a Review of Recent 
State Tax Controversies 

June 25-27, 2014
TEI Region VII 2014 Annual Conference
Eric Tresh on a Review of Recent State Tax Controversies
Joseph Depew on Key Developments with the IRS and 
Appeals Update

www.sutherland.com
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