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On July 8, 2013, Thrivent Financial for Lutherans ("Thrivent"), petitioned the 

Department of Financial Services ("Department") for a declaratory statement pursuant to section 

120.565, Florida Statutes. Thrivent requests that the Department issue a declaration ofThrivent's 

obligations under sections 717.1 07(1 ), Florida Statutes, with respect to unclaimed life insurance 

proceeds. A copy of the petition is attached as Exhibit A. Notice of receipt of the petition was 

published in the Florida Administrative Register on July 15, 2013. 

In its petition, Thriven!, an insurance company admitted to do business in Florida, asserts 

that because "Thriven!' s life insurance contracts have been approved by Florida [Office of 

Insurance Regulation] and satisfY the requirements of section 627.461, Florida Statutes, such 

contracts become 'due and payable as established from the records of the insurance company' 

under section 717.1 07(1 ), Florida Statutes, when Thrivent receives proof of death and a claim for 

benefits." See Exhibit A at 1. Thriven! further asserts that all of its life insurance contracts, as 

well as those of its predecessor entities, provide that contract proceeds are payable "upon receipt 

of actual proof of death and submission of a claim for proceeds." See Exhibit A at 4. 

Thriven! avers that it does not use the Social Security Administration's Death Master File 

("the DMF") in any "systematic manner in connection with its Florida life insurance business," 

and that it has never made "asymmetrical use" of the DMF." See Exhibit A at 11, n. 3. Thrivent's 



primary contention is that it is not obligated to use the DMF-"asymmetrically" or otherwise

to determine independently that any of its Florida resident insureds has died and thereby trigger 

the dormancy period established by Florida law for purposes of reporting and remitting 

unclaimed life insurance proceeds to the Department. Thrivent seeks a declaration that where 

Thrivent's life insurance contracts have been approved by Florida OIR and satisfy the 

requirements of section 627.461, Florida Statutes, such contracts become "due and payable as 

established from the records of the insurance company" under section 717.107(1), Florida 

Statutes, when Thriven! receives proof of death and a claim for benefits. 

A. Whether Thrivent is a "Substantially Affected Person" under the AP A 

The Department has jurisdiction under section 120.565 of the Administrative Procedure 

Act ("APA") to give a "substantially affected person" a declaratory statement regarding its 

"opinion as to the applicability of a statutory provision ... as it applies to the petitioner's 

particular set of circumstances." § 120.565(1), Fla. Stat. (2012). See Adventist Health 

Systems/Sunbelt, Inc. v. Agency for Health Care Administration, 955 So. 2d 1173 (Fla. 1st DCA 

2007). Thus, the threshold question is whether Thriven! is "substantially affected" and therefore 

entitled to a declaratory statement from the Department. This question can only be answered 

based upon the relevant factual assertions contained in Thriven!' s petition. 

According to its petition, Thriven! is a fraternal benefit society organized under Chapter 

614 of the Wisconsin Fraternal Code. Its principal place of business is located in Appleton, 

Wisconsin. Founded in 1902, Thrivent is a member-owned Lutheran fraternal benefit society 

regulated under the laws of the State of Wisconsin. Under Wisconsin law, a fraternal benefit 

society must have a representative fonn of self-governance; a system of local lodges; and 

2 



provide insurance and other benefits to its members, who must share a common bond. In the case 

of Thriven!, its members' common bond is the Lutheran creed. Thrivent is owned by its 

members, who directly elect its board of directors, each of whom is also a benefit member of the 

society. Each Thrivent member is entitled to one vote in the election of directors. Thrivent has 

members in all 50 states, including Florida. 

Thriven! markets and sells insurance products on a nationwide basis. Thriven! regularly 

markets and sells insurance products to members and potential members in Florida. Thriven! has 

approximately 59,000 insureds who reside in the State of Florida. Thriven! has 112 

representatives in Florida who serve as Thriven! life insurance agents. Since 1992, pursuar:tt to 

chapter 717, Florida Statutes, Thriven! has filed unclaimed property reports with the Department 

and has remitted unclaimed funds to the Department on an mmual basis. 

These facts show that Thriven! is a "substantially affected person" within the meaning of 

section 120.565, Florida Statutes, and therefore entitled to receive a declaratory statement from 

the Department with respect to its duties under section 717.107, Florida Statutes. Thriven! 

regularly transacts insurance business with Florida residents, including its members and potential 

members. Thriven! acknowledges its statutory duty to report and remit unclaimed property 

belonging to Florida residents to the Depmiment and has done so, at least since 1992. Thriven!, 

as an "insurance company," certainly qualifies as a "holder" of unclaimed property within the 

definition of section 717.101(12), Florida Statutes, and must therefore comply with the duties 

imposed on "holders" by section 717.107, Florida Statutes. Consequently, it is clear that the 

Department may lawfully grant Thriven! a declaratory statement based on the factual assertions 

of its petition. 

3 



Any changes or modifications to Thriven!' s assertions of fact could alter the conclusions 

set forth in this Declaratory Statement. None of Thrivent's assertions of fact are admitted by the 

Department as being true, but are assumed to be correct for the limited purposes of a declaratory 

statement. If any of the facts asserted in the petition are untrue or materially incomplete, the 

conclusions or this Declaratory Statement could be significantly different. 

B. Thrivent's Obligations Under Section 717.107, Florida Statutes 

Important public policy considerations undergird chapter 717, Florida Statutes. Whether 

an "insurance company," as defined in section 717.101 (13), Florida Statutes, has the right under 

Florida law to retain indefinitely unclaimed proceeds of a life insurance policy taken out by a 

deceased Floridian is answerable only within the context of the long-settled principles of 

unclaimed property disposition between and among the states explicated by the U.S. Supreme 

Court. 

"[T]he disposition of [unclaimed] property is a function of the state ... [to be] used for the 

general good rather than for the chance emichment of particular individuals or organizations." 

See Standard Oil Co. v. New Jersey, 341 U.S. 428, 436 (1951). Each State, acting as parens 

patriae on behalf of its residents, protects the interests of the owner by assuming custody over 

that person's unclaimed property. In Delaware v. New York, 507 U.S. 490, 502 (1993), the most 

recent U.S. Supreme Court case on unclaimed property, the Court reaffirmed the primary and 

secondary rules for determining which state is entitled to receive a holder's unclaimed property 

that were first established in the Standard Oil decision. The primary rule is that the holder's 

unclaimed property is to be reported to the state of the owner's last known address as shown by 

the holder's books and records. In the absence of a last known address, the secondary rule 
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provides that the holder's state of incorporation is entitled to receive the holder's unclaimed 

property. 

Consistent with these principles, the Florida Legislature has enacted the Florida 

Disposition of Unclaimed Property Act, chapter 717, Florida Statutes. Once property is 

presumed unclaimed, it must be reported and remitted by the holder to the Department. See §§ 

717.117 and 717.119, Fla. Stat. (2012). Any person claiming an interest in reported unclaimed 

property may file a claim with the Department.§ 717.124(1), Fla. Stat. (2012). Thereafter, if the 

claim is not deemed withdrawn, "[t]he department shall determine each claim."§ 717.124(1)(c), 

Fla. Stat. (2012). Finally, a claimant may request a hearing if the Department renders an adverse 

determination on the claim.§ 717.126, Fla. Stat. (2012). Based upon the foregoing principles, the 

·Florida Legislature has granted the Department primary jurisdiction to determine "entitlement" 

to unclaimed property reported to the Department. 

The Thrivent petition emphasizes in many ways that Thriven! is not simply a commercial 

insurance carrier, but rather a fraternal benefit society that is owned, governed, and controlled by 

its members, each of whom must receive benefits from the society and each of whom must 

profess Lutheranism. See Exhibit A at 1-3. Thriven! makes clear that its insurance products are 

sold only to its members and "potential members," presumably Lutherans who have not yet 

joined the society but who will do so by the act of signing up for life insurance. The petition 

makes much ofthe eleemosynary activities of the society: 

Thrivent, through its self-governing members, also engages in significant charitable 
works. In 2012 alone, for example, Thriven! donated over $165 million and over 8.7 
million hours in members' time to charitable causes. 
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See Exhibit A at 3. Given Thrivent's self-professed charitable orientation, it appears that 

Thrivent is unwilling to make a final charitable gesture towards a deceased member covered by 

its own contract of life insurance: the society's independent determination that he or she has 

passed away and that benefits are payable under the contract of insurance---especially when the 

decedent's beneficiaries are likely to be members or "potential members" themselves. As a 

Texas appellate court once observed: "One of the purposes of fraternal benefit societies is to 

provide insurance and protection for the members of the insured's fan1ily and of those dependent 

upon the insured for support." See Chancellor v. Chancellor, 23 S.W.2d 761, 763 (Tex. Civ. 

App. 1929). 

Reduced to its essentials, however, Thrivent's petition claims that it is never obligated to 

·make any independent inquiry as to whether one of its own members--a fellow Lutheran, a 

fellow owner, entitled to benefits from the society for the protection of those dependent on the 

insured for support-has died covered by a contract of insurance purchased from Thriven!. The 

petition asserts that "Thrivent's mission is to provide: insurance. . . benefits to members. . ." 

Exhibit A at 3. Given that life insurance benefits are only payable upon the demise of a member, 

however, it appears that Thrivent argues that its mission extends only to live members and not 

dead ones. The petition plainly asserts that "Florida law imposes no affirmative obligation on an 

insurance company or fraternal benefit society to ascertain whether an insured has died." See 

Exhibit A at 13. The petition also underscores that Thrivent's refusal to determine whether a 

member has died for purposes of unclaimed property reporting is driven by the pecuniary 

interests of its living owner/members: "[l]t is not in the interests of Thrivent's members for 
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insurance proceeds to be delivered to the Department before the time that IS required under 

section 717.107 ." See Exhibit A at 10. 

Thrivent concedes that it has reported unclaimed property due to residents of Florida 

smce 1992. See Exhibit A at 6. The Department cannot presume that Thrivent' s reporting is 

random; we must presume that Thrivent, prior to reporting, has made a reasonable and prudent 

inquiry to determine that the property reported is, in fact, unclaimed and reportable to the 

Department. In short, we must presume that Thrivent has exercised "due diligence" as defined in 

Section 717.101(9), Florida Statutes: 

(9) "Due diligence" means the use of reasonable and prudent methods under particular 
circumstances to locate apparent owners of inactive accounts using the taxpayer 
identification number or social security number, if known, which may include, but are not 
limited to, using a nationwide database, cross-indexing with other records of the holder, 
mailing to the last known address unless the last known address is known to be 
inaccurate, or engaging a licensed agency or company capable of conducting such search 
and providing updated addresses. 

In an age when an unprecedented volume of information is readily available in digital form, the 

Department sees no reason why an insurance company-or a fraternal benefit society that 

purveys insurance contracts to its members-should balk at making reference to a publicly 

accessible digital database that would easily reveal whether any of its insureds had died. A 

simple exercise of due diligence--reference to the DMF maintained by the Social Security 

Administration or comparable national databases-would reveal whether there was any potential 

for benefits to be due under an existing life insurance contract. Cf Kudasik v. Nicholson, 25 Vet. 

App. 116, 2007 WL 2827497 (Vet. App. 2007)(the Social Security Death Index may be used to 

take judicial notice of facts not subject to reasonable dispute). It is hardly unreasonable or 

imprudent for a business entity to take stock of its potential liabilities. It strains credulity to 
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imagine that Thrivent never makes any estimation of its potential life insurance claims exposure, 

which exposure can only arise upon the deaths of its insureds. The fact that a reference to the 

DMF or other comparable databases might lead to the reporting of proceeds due but unclaimed 

for the requisite dormancy period is not a valid reason for the rejection of a simple and valuable 

due diligence exercise. 

C. Analysis 

The statutes relevant to this issue are as follows. With respect to life insurance proceeds, 

Section 717.107, Florida Statutes, provides, in pertinent part: 

(I) Funds held or owing under any life or endowment insurance policy or 
annuity contract which has matured or terminated are presumed unclaimed if 
unclaimed for more than 5 years after the funds became due and payable as 
established from the records of the insurance company holding or owing the 
funds, but property described in paragraph (3)(b) is presumed unclaimed if such 
property is not claimed for more than 2 years. The amount presumed unclaimed 
shall include any amount due and payable under s. 627.4615. 

(3) For purposes of this chapter, a life or endowment insurance policy or annuity 
contract not matured by actual proof of the death of the insured or annuitant 
according to the records of the company is deemed matured and the proceeds due 
and payable if: 

(a) The company knows that the insured or annuitant has died; or 

(b) l. The insured has attained, or would have attained if he or she were living, 
the limiting age under the mortality table on which the reserve is based; 

2. The policy was in force at the time the insured attained, or would have 
attained, the limiting age specified in subparagraph 1.; and 

3. Neither the insured nor any other person appearing to have an interest in the 
policy within the preceding 2 years, according to the records of the company, has 
assigned, readjusted, or paid premiums on the policy; subjected the policy to a 
loan; corresponded in writing with the company concerning the policy; or 
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otherwise indicated an interest as evidenced by a memorandum or other record on 
file prepared by an employee of the company. 

(6) Notwithstanding any other provision of law, if the company learns of the 
death of the insured or annuitant and the beneficiary has not communicated with 
the insurer within 4 months after the death, the company shall take reasonable 
steps to pay the proceeds to the beneficiary. 

Section 627.461, Florida Statutes, provides that every [life insurance] contract "shall 

provide that, when a policy becomes a claim by the death of the insured, settlement shall be 

made upon receipt of due proof of death and surrender of the policy." 

In marked contrast, section 717.1 02(2), Florida Statutes, provides that "property is 

payable or distributable for the purpose of this chapter notwithstanding the owner's failure to 

make demand or to present any instrument or document required to receive payment." 

Thriven! urges that the Department deem section 627.461, Florida Statutes, controlling 

over the provisions of chapter 717. See Exhibit A at 10-11. For the reasons expressed below, the 

Department declines to so declare. 

1. A Life Insurance Policy Becomes a Claim Upon the Death of the Insured 

For the following reasons, the Department finds that a life insurance policy "becomes a 

claim upon the death of the insured." That claim is "due and payable" for purposes of section 

717.107, Florida Statutes, upon the death of the insured. If no person claims the proceeds within 

five years (or two years in some cases), the proceeds are "presumed unclaimed" and the proceeds 

are payable notwithstanding the owner's failure to make a demand or present documents 

required to receive payment. § 717.102(2), Fla. Stat. 
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Section 624.602, Florida Statutes, defines "life insurance" as "insurance of hwnan lives." 

The definition does not say when life insurance is payable. The dictionary definition of "life 

insurance" shows that it is payable upon the death of the insured. "Life insurance" is defined as 

"an agreement between an insurance company and the policyholder to pay a specified amount to 

a designated beneficiary on the insured's death." Black's Law Dictionary, 9th Edition 2009 

(emphasis added). 

Section 627.461, Florida Statutes, provides that a life insurance policy "becomes a claim 

by the death of the insured." "Claim" is not defined in the statute. "Where a statute does not 

specifically define words of common usage, such words must be given their plain and ordinary 

meaning." Southeastern Fisheries Association, Inc. v. Department of Natural Resources, 453 

So.2d 1351, 1353 (Fla. 1984). In Dampier v. Department of Banking and Finance, Div. of 

Finance, 593 So. 2d 1101, 1107 (Fla. lst DCA 1992), the court found that "the most common 

dictionary definition of the noun 'claim' is 'a demand for something as due ... In other words, 

'claim' means the amount which a person may 'demand' from the Fund." (emphasis added). 

Similarly, here, a "claim" is the amount which a beneficiary can demand from the insurance 

company. The amount of the claim is "due'' upon the death of the insured because section 

627.461 provides that a policy "becomes a claim by the death of the insured." Just as a claim is 

"due," pursuant to subsection 627.461 (2), Florida Statutes, upon the death of the insured, a life 

insurance claim is "due and payable," pursuant to subsection 717.1 07(1 ), Florida Statutes, upon 

the death of the insured. 
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2. Settlement of a Claim is Made Upon Receipt of Proof of Death and Surrender of the 
Policy 

Although a claim is "due and payable" upon the death of the insured, settlement of the 

claim is made upon receipt of due proof of death and surrender of the policy." § 627.461(2), 

Florida Statutes. Section 627.461, Florida Statutes, does not require an insurer to determine 

, whether an insured has died. Rather, while the claim is due upon death, the insurer does not have 

to settle the claim with the beneficiary until receipt of due proof of death and surrender of the 

policy. Similarly, chapter 717, Florida Statutes, does not require an insurer to report unclaimed 

insurance proceeds to the Department until it knows the proceeds are unclaimed, §§ 717.107(1), 

717.107(3)(a), Fla. Stat., or the conditions in paragraph 717.l07(3)(b), Florida Statutes, are met. 

3. A Claim Can be Due and Payable Even When a Company Has Not Received Proof of 
Death 

Thriven! argues that funds do not become "due and payable" pursuant to subsection 

717.1 07(1 ), Florida Statutes, until it "receives proof of death and a claim for benefits." Exhibit A 

at 11, ~ 26. The Department finds that Thrivent does not correctly interpret the statute. 

Subsection 717.107(1), Florida Statutes, provides that funds are presumed unclaimed if not 

claimed for more than 5 years after the funds "became due and payable as established from the 

records of the insurance company holding or owing the funds." The Department finds that "due 

and payable" means "upon the death of the insured." This gives effect to both section 717.107 

and 627.461, Florida Statutes. Section 717.107, Florida Statutes, does not require submission of 

a proof of death and a claim for benefits. Rather, it only requires that "records of the insurance 

company" establish the date that the funds became due and payable. While a claim for benefits 

and proof of death submitted pursuant to the insurance contract is one method that the insurance 
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company records could reflect the date of death, an insurance company could learn of the death 

of an insured through other means. In such a situation, the records of the company would reflect 

the date of death even though a claim for benefits and proof of death were not submitted. 

Subsection (3) of section 717.107, Florida Statues, makes clear that an insurer cannot 

avoid compliance with chapter 717, Florida Statutes, if actual proof of death is not submitted to 

the insurance company. The statute provides that a policy is due and payable if the company 

knows an insured has died or if the insured has attained the limiting age under the mortality table 

on which the reserve is based.§ 717.107(3), Fla. Stat. Subsection 717.107(3), Florida Statutes, 

does not create a different beginning of the dormancy period in cases where actual proof of death 

is submitted and cases where the insurer learns of the death by other means. Rather, subsection 

(3) is an acknowledgment that there will be situations when a claim for benefits is not submitted 

pursuant to the insurance contract and the insurer will learn of its insured's death by other means. 

In such situations, an insurer is not allowed to avoid compliance with the Florida Disposition of 

Unclaimed Property Act. 

Subsection (3) of section 717.107, Florida Statutes, is substantially similar to section 7( c) 

of the.Uniform Unclaimed Property Act (1981). The commentary to the Uniform Unclaimed 

Property Act states: 

Paragraph (1) of subsection (c) provides that proceeds of a life insurance policy 
are presumed abandoned if the insurer is aware that the insured has died even 
though actual proof of death has not been furnished to the insurer. Under the 1966 
Act these proceeds generally would not have been reportable until the 1 03'd 
anniversary of the decedent's birth. 

This commentary shows that the intent of subsection (c) was not to create a different date which 

the dormancy period begins for cases where an actual proof of death was provided and cases 
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where no actual proof of death was provided. Rather, it was to make clear that actual proof of 

death was not necessary to mark the start of the dormancy period. 

Subsection (2) of section 717.102, Florida Statutes, provides that property is payable for 

purposes of chapter 717 "notwithstanding the owner's failure to make demand or to present any 

instrument or document required to receive payment." Thrivent's interpretation of section 

717.107, Florida Statutes, would require an owner to make a demand for payment before the 

dormancy period would begin to run. The Department's interpretation gives effect to subsection 

717.102(2), Florida Statutes, by finding that property is payable even when the owner has not 

made a demand for payment. Subsection 717.102(2), Florida Statutes, is substantially similar to 

§2(b) of the Uniform Unclaimed Property Act (1981). The commentary to the Uniform 

Unclaimed Property Act explains the purpose of §2(b ): 

Subsection (b) is intended to make clear that property is reportable 
notwithstanding that the owner, who has lost or otherwise forgotten his 
entitlement to the property, fails to present to the holder evidence of his 
ownership of to make a demand for payment. 

Thrivent's view that a beneficiary must make a claim before the dom1ancy period begins to run 

is contradicted by the plain language of section 717.102(2), Florida Statutes, and by the 

commentary to section 2 of the Uniform Unclaimed Property Act (1981). The United States 

Supreme Court has rejected the argument that a state must comply with the same contract 

provisions as an insurance beneficiary: 

When the state undertakes the protection of abandoned claims, it would be 
beyond reasonable requirement to compel the state to comply with conditions that 
may be quite proper as between the contracting parties. The state is acting as a 
conservator, not a party to the contract. 

Connecticut Mut. Life Ins. Co. v. Moore, 333 U.S. 541, 547 (1948). 
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Section 717.139, Florida Statutes, requires that chapter 717 "be applied and construed as 

to effectuate its general purpose of protecting the interest of missing owners of property." 

Having the dormancy period begin at the date of death protects the interests of missing 

beneficiaries. Thrivent argues that under current law, insurers have no affirmative duty to 

determine whether insureds have died. Exhibit A at 13, 1 30. See Total Asset Recovery Services, 

LLC v. Metlife, Inc, et. a/., Case No. 2010-CA-3719 (Fla. 2"d Cir. August 20, 2013) at p. 4 

(explaining that "Florida has not adopted a law requiring (insurers] to consult the Death Master 

File ... in cmmection with payment or escheatment of life insurance benefits"). "The traditional 

industry practice allows msurance companies to stick their heads in the sand and ignore 

publicly available data regarding the deaths of their insured, to the detriment of the 

beneficiaries (and the public)." United Ins. Co. of America v. Kentucky, Case No. 12-CI-1441 

(Ken. Franklin Cir. Court April 1, 2013) at p. 7. Adopting Thrivent's interpretation of section 

717.107, Florida Statutes, would allow an insurer who learned of a death years after the fact to 

keep the funds for an additional five years. Let's assume an insured died 15 years ago and an 

insurer learns of the death today. Under Thrivent's interpretation of the statute, the insurer could 

keep the funds for an additional five years. The Department interprets section 717.107, Florida 

Statutes, with the purpose "of protecting the interest of missing owners of property." The 

Department's interpretation will. allow claimants to learn of unclaimed insurance proceeds in a 

more timely mmmer by a search of the state's unclaimed property database. Florida claimants do 

not have access to Thrivent' s database and an unknown beneficiary cannot reasonably be 

expected to contact every insurm1ce company doing business in Florida to determine whether 

he/she is a beneficiary. The Department's interpretation is consistent with the "manifest purpose" 
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of chapter 717, Florida Statutes. See Tampa-Hillsborough County Expressway Auth. v. K.E. 

Morris Alignment Serv. Inc., 444 So. 2d 926, 929 (Fla. 2004)("Statutes should be construed in 

light of the manifest purpose to be achieved by the legislation"). 

In Connecticut Mut. Life Ins. Co. v. Moore, 333 U.S. 541, 545-546 (1948), the United 

States Supreme Court held that a state has the power to classify property as unclaimed or 

abandoned even when the contract requires the beneficiaries to provide proof of death and 

surrender the policy. The court explained: "We see no constitutional reason why a state may not 

proceed administratively, as here, to take over the care of abandoned property rather than adopt a 

plan through judicial process[.] There is ample provision for notice to beneficiaries and for 

administrative and judicial hearing of their claims and payment of same. There is no possible 

injury to any beneficiary." Connecticut Mut. Life Ins. Co., 333 U.S. at 547. 

D. Conclusion 

The Department finds that a life insurance policy "becomes a claim upon the death of the 

insured."§ 627.461, Fla. Stat. Pursuant to section 717.107(1), Florida Statutes, a claim is "due 

and payable" upon the. death of the insured. If no person claims the proceeds within five years (or 

two years in some cases), the proceeds are "presumed unclaimed" and the proceeds are payable 

notwithstanding the owner's failure to make a demand or present documents required to receive 

payment. § 717.1 02(2), Fla. Stat. Once an insurer learns of the death, the insurer must take 

reasonable steps to pay the beneficiary. § 717.107(6), Fla. Stat. If the beneficiary carmot be 

located and the dormancy period has expired, the unclaimed property must be reported and 

remitted to the Department in accordance with sections 717.117 and 717.119, Florida Statutes. 
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Thriven! should not view paying life insurance proceeds to the beneficiaries of missing insureds 

or complying with Florida's unclaimed property laws as a "financial loss." Exhibit A at 3. 

I t.ftl & this-~ day of ~(!ihhel , 2013. 

• lli>~K~ 
Chief of Staff 

.. \NOTICE OF RIGHTS 

Any party to adversely affected by this Order is entitled to seek review 
of this Order pursuant to Section 120.68, Florida Statutes, and Rule 9.11 0, Florida Rules of 
Appellate Procedure. Review proceedings must be instituted by filing a petition or notice of 
appeal with Julie Jones, DFS Agency Clerk, at 612 Larson Building, 200 East Gaines Street, 
Tallahassee, Florida 32399-0390, and a copy of the same with the appropriate District Court of 
Appeal within thirty (30) days of rendition of this Order. 

Copies furnished to: 

Timothy G. Schoenwalder 
Andrew B. Kay 
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In Re: 

) 

STATE OF FLORIDA 
DEPARTMENT OF FINANCIAL SERVICES 

Petition for Declaratory Statement of 
Thriven! Financial for Lutherans 

------------------------~! 
PETITION FOR DE CLARA TORY STATEMENT 

Pursuant to section 120.565, Florida Statutes, Thrivent Financial for Lutherans 

("Thriven!" or "the Society"), a Wisconsin fraternal benefit society licensed to transact life 

insurance in Florida by the Office of Insurance Regulation, files this Petition for Declaratory 

Statement ("Petition") to obtain a declaration from the State of Florida, Department of Financial 

Services ("Department") regarding Thrivent's obligations under Florida's Unclaimed Property 

Laws, Fl. Stat.§ 717.101, et seq. Specifically, Thriven! requests that the Department issue a 

declaratory statement that, where Thrivent's life insurance contracts have been approved by the 

Florida Office of Insurance Regulation ("Florida OIR") and satisfy the requirements of section 

627.461, Florida Statutes, such contracts become "due and payable as established from the 

records of the insurance company" under section 717.1 07(1), Florida Statutes, when Thriven! 

receives proof of death and a claim for benefits. In support of this Petition, Thrivent states as 

follows: 

Petitioner Thriven! Financial For Lutherans 

I. The name of the Petitioner is Thriven! Financial for Lutherans. Thriven! is a 

fraternal benefit society organized pursuant to Chapter 614 of the Wisconsin statutes, known as 

the Wisconsin Fraternal Code. Thriven! is one of thirty-six fraternal benefit societies licensed by 

Florida OIR to transact one or more lines of insurance in Florida. Thrivent's principal address is 

EXHIBIT 

A 
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4321 Ballard Road, Appleton, Wisconsin, 54919. For purposes of this proceeding, Thrivent's 

address and telephone number are that of its undersigned counsel. 

2. Founded in 1902 as Aid Association for Lutherans ("AAL"), Thriven! is a 

member-owned and governed Lutheran fraternal benefit society. In 2002, Lutheran Brotherhood 

("LB"), a Minnesota-domiciled fraternal benefit society, merged into AAL to form Thriven!. As 

a fraternal benef1t society incorporated in Wisconsin, Thrivent's Articles of Incorporation and 

Bylaws are regulated by Wisconsin law, including the Wisconsin Fraternal Code, which defines 

Thrivent's rights and obligations, and by the Wisconsin Office of the Commissioner of Insurance 

("the Wisconsin Commissioner"), which is charged with enforcing Wisconsin insurance law as it 

pertains to Wisconsin-domiciled fraternal benefit societies. 

3. Under Wisconsin law, a fraternal benefit society generally must: have a 

representative form of government; have a system of local lodges; and provide insurance and 

other benefits to its members, who must have a common bond (for Thriven!, the common bond 

that its members historically have shared is Lutheranism). See Wis. Stat. § 614.01(\)(a). 

Thrivent satisfies each of these requirements. 

4. Thriven\ is owned by its members and is governed by a board of directors, all of 

whom are also benefit members of the Society. Thrivent's directors are elected directly by 

Thrivent's membership. Proxy voting is not permitted when electing directors, and each 

Thrivent member is entitled to one vote regardless of the value of his or her certificate or the 

number of certificates the member holds. 

5. Consistent with Thrivent's status as a fraternal benefit society, Thrivent's assets 

are entirely member-owned. Wisconsin law provides that a fraternal benefit society has no 

capital stock and exists solely for the benefit of its members and their beneficiaries. See Wis. 
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Stat.§ 614.01. Thus, Thrivent's Board of Directors is charged with acting in the best interests of 

the membership, which owns the assets of the Society, As the benef1Cia1 owners of Thriven!, 

Thrivent's members benefit from Thrivent's financial gains and suffer loss based on Thrivent's 

financial losses. Notably, consistent with Wisconsin law, upon becoming Thriven! members and 

insureds, every member agrees to a "maintenance of solvency" obligation making clear that they 

can be required to make an "extra payment" should the Society's assets become impaired. See 

Wis. Stat. § 614. 19(3)(b) (requiring all fraternals to include in their laws and insurance contracts 

a provision that, "if the financial position of the fraternal becomes impaired, the board of 

directors or the supreme governing body may, on an equitable basis, apportion the deficiency 

among the members of the fraternal, the insured employees or the owners, or any combination 

thereof'). 

6. Thrivent's mission is to provide: insurance and other fraternal benefits to 

members as permitted under the law; fraternal and benevolent activities through local branches; 

assistance to Lutheran congregations and their institutions; and assistance to other community

related and charitable endeavors as determined appropriate by Thrivent's Board of Directors. In 

furtherance of this mission, Thriven! has members in all 50 states (including Florida) and the 

District of Columbia, and sells and markets insurance products on a nationwide basis. In 

addition to insurance benefits, Thriven! provides numerous types of educational, community, and 

religious benefits to its members. Thriven!, through its self-governing members, also engages in 

significant charitable works. In 2012 alone, for example, Thriven! donated over $165 million 

and over 8. 7 million hours in members' time to charitable causes. These efforts are all in 

keeping with Thrivent's status as a member-owned and governed fraternal benefit society 

operating solely for the benefit of its members. 
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Thrivent's Contracts 

7. Pursuant to Florida law, all of Thrivent's life insurance policies delivered in 

Florida have been approved by Florida OIR. Florida OIR has the authority to reject any contract 

that it determines has a provision that is inconsistent with Florida law. See Fl. Stat.§ 627.410. 

Thriven! routinely refers to life insurance policies as life insurance "contracts," and those terms 

are used interchangeably herein. 

8. Florida's insurance laws specifically requne every life insurance contract to 

include a provision that "when a policy becomes a claim by the death of the insured, settlement 

shall be made upon receipt of due proof of death and surrender of the policy." Fl. Stat. § 

627.461. And, of course, Florida OIR has specifically approved Thrivent's life insurance 

policies containing this provision. See Fl. Stat. § 627.410. Significantly, all of Thrivent's life 

insurance contracts, including those contracts issued by Thrivent's predecessor entities, AAL and 

LB, provide that contract proceeds are payable upon receipt of actual proof of death and 

submission of a claim for proceeds. 

Florida's Unclaimed Property Laws 

9. Florida's unclaimed property laws applicable to Thriven!, as a fraternal benefit 

society, are codified in Chapter 717 of the Florida Statutes. Specifically with regard to 

Thrivent's life insurance products, Florida's unclaimed property laws are codified at section 

717.107, Florida Statutes. Section 717.107 of the Florida Statutes is modeled after Section 7 of 

the Uniform Unclaimed Property Act of 1981. (See infra at footnote no.2.) Under section 

717.107, when a life insurance policy has "matured or terminated," funds "are presumed 

unclaimed if unclaimed for more than 5 years after lite funds became due and payable as 
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established from the records of the insurance company." Fl. Stat.§ 717.107(1) (emphasis 

added). 

10. Section 717.107 also provides for two circumstances in which a life insurance 

policy that has "not matured by actual proof of death" is nonetheless deemed matured, thereby 

making "the proceeds due and payable." Fl. Stat. § 717. l 07(3) (emphasis added). First, in 

instances where the policy has not matured by actual proof of death, the policy is deemed 

matured and the proceeds due and payable "if . , . the company knows that the insured or 

annuitant has died." Fl. Stat. § 717.107(3)(a) (emphasis added). Second, a policy is also 

deemed matured and the proceeds due and payable if "the insured has attained, or would have 

attained if he or she was living, the limiting age" under the policy. Fl. Stat. § 717.1 07(3)(b )(1) 

(emphasis added). 

11. Under Florida's unclaimed property laws, any holder of funds that are presumed 

unclaimed and subject to custody as unclaimed property under Chapter 717 is required to report 

such funds to the Department. Fl. Stat.§ 717.117. All unclaimed property that is required to be 

reported must be paid or delivered to the Department. Fl. Stat. § 717.119. 

Thrivent's Substantial Interests Are Affected By The 
Department's Application Of Section 717.107 

12. Thriven! has approximately 59,000 insureds who reside in the State of Florida. 

As a fraternal benefit society licensed to sell insurance in the State of Florida, Thriven! regularly 

markets and sells insurance products to its members in Florida. It also markets to those Florida 

residents who might become members. Thriven! has 112 Financial Representatives in Florida 

who serve as Thriven! life insurance agents. 

13. Pursuant to section 71 7. 1 17, Florida Statutes, since at least I 992, on an annual 

basis Thriven! has filed reports either directly with the Department or on a reciprocal basis 
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through filings with the State of Wisconsin. And, accordingly, pursuant to section 717.119, 

Florida Statutes, since at least 1992 Thriven\ has delivered funds to the Department on an annual 

basis. 

14. As a fraternal benefit society doing business in Florida, Thriven\ has an ongoing 

obligation to report any funds that it is holding that are presumed unclaimed and subject to 

custody by the State of Florida as unclaimed property under Chapter 717 and to pay or deliver 

such funds to the Department. Thriven! strives diligently to comply with all of its obligations to 

report unclaimed property, as witnessed by Thrivent's history of reporting over at least the past 

twenty years. 

15. On January 17, 2013, the Department sent Thriven\ a letter informing Thriven\ 

that the Department intended to conduct an unclaimed property audit of Thriven\ regarding 

property presumed abandoned under the Florida Disposition of Unclaimed Property Act, Chapter 

717. That letter also informed Thriven\ that the Department had contracted with Kelmar 

Associates, LLC ("Kelmar"), and that Kelmar had been designated to act as the Department's 

examiner and records processor in connection with the audit. The Department's letter further 

stated that Kelmar was to receive records of abandoned property and to collect such property on 

the Department's behalf. The letter further indicated that the period under review would be ten 

years. 

16. On April 11, 2013, Thriven! and its counsel met with the Department, 

representatives of Florida OIR, and representatives of Kelmar, to discuss the relevant 

requirements of Florida's unclaimed property laws as well as the planned audit. During that 

meeting, Thriven! asked the Department to clarify two key questions regarding Florida 

unclaimed property laws and the conduct of Kelmar' s audit. First, Thrivent asked the 
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Department to clearly define what is required for Thriven! to comply with section 717.107. As 

Thrivent indicated during the meeting, this understanding is significant both with respect to 

Thrivent's forward-looking compliance with Florida law and with respect to the proper standard 

to be applied during the audit. Second, Thriven! asked the Department to explain how it 

intended to structure and conduct the audit in order to determine whether Thriven! was in 

compliance with section 717.107. 

17. The Department declined to answer these questions during the meeting, instead 

indicating that Kelmar would begin conducting the audit and that, after the audit is complete, the 

Department would respond. to any questions Thriven! might have regarding the proper 

interpretation of Florida law or the proper scope of the audit. As Thriven! expressed during the 

meeting, Thrivent believes that as a matter of fundamental fairness it is entitled to have a clear 

understanding of the Department's interpretation of what constitutes unclaimed property under 

Florida law before being subjected to a third-party audit to determine whether any violations of 

that law have occurred, particularly given that the results of the audit could subject Thrivent to 

liability for payment. 

18. During the meeting, the Department referred Thriven! to the Florida Audit 

Manuals in connection with Thrivent's questions regarding the audit. However, Thrivent has not 

identified any discussion or information in the Florida Audit Manuals that articulates the 

Department's interpretation of the requirements of section 7!7. I 07. 

19. Subsequent to the April 11, 2013 meeting, Thriven! sent a letter to the 

Department's General Counsel on April 22, 2013. In that letter, Thriven! again asked the 

Department to respond to clearly state its views as to what is required in order to comply with the 

requirements of section 717 .107; namely, Thriven! asked the Department to articulate its view as 
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to when a life insurance contract becomes "due and payable" under section 717.1 07(1 ). Thriven! 

explained that the Department's resistance to articulating how Thriven! can comply with section 

717.107 harms Thriventin certain respects. As a fraternal benefit society currently operating in 

Florida, Thriven! has ongoing reporting obligations under Chapter 717. Therefore, as Thriven! 

explained in its letter, "understanding the Department's position is critical so that Thriven! may 

continue to work to comply with its obligations under Florida law, as written." Thriven! intends 

to continue to provide life insurance to members in Florida, and the Department's interpretation 

of the law must be clear in order for Thriven! to know what it needs to do in order to comply 

with section 717.107. Moreover, should the Department provide an interpretation that Thriven! 

believes is inconsistent with the plain language of the statute and its contracts, Thriven\ would 

then have the opportunity to bring an administrative or judicial challenge to that interpretation in 

order to protect the interests of its members. Thriven\ has a right to fair warning of what 

constitutes unclaimed property under section 717.107 and what does not. 

20. Additionally, as Thriven! explained in its April 22, 2013 letter, having a shared 

understanding regarding when its life insurance contracts become "due and payable" under 

section 717.1 07(1 )-thereby triggering the statute's five-year dormancy period after which time 

such funds are presumed unclaimed-will significantly shape the contours of the audit of 

Thrivent. Thrivent understands that Kelmar believes that funds become due and payable under 

section 717.107(1) upon the death of the insured. If, in fact, funds become due and payable 

under the statute at a time later than the insured's date of death-as Thriven! believes to be the 

case under Florida law-then Kelmar's implementation of the date of death as a triggering event 

will necessarily entail an audit structure that will require significant use of resources but will not 

be tailored to measuring Thrivent's compliance with Florida's unclaimed property laws. 
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Additionally, Kelmar's use of the date of death as a triggering event would necessarily lead to 

erroneous audit results. I 

21. On May 1, 2013, the Department sent Thriven\ a letter in response to Thrivent's 

letter of Apri\22, 2013. The Department's letter did not provide any substantive clarification of 

the Department's view of the proper interpretation of section 717.1 07(1) or otherwise respond 

substantively to Thrivent's requests. Instead, the Department's response simply indicated that 

Kelmar would begin conducting the audit and that "[t]he Department will be accessible to 

discuss any concerns that Thriven\ may have at the conclusion of the audit" 

The Reasons For Thrivent's Petition And The Desired Declaration 

22. As a member-owned and governed fraternal benefit society, Thriven\ operates 

solely for the benefit of its members. It is therefore significant to Thriven! and its members that 

Thriven\ clearly understand the Department's interpretation of Thrivent's obligations as a 

fraternal benefit society under section 717.107. If the Department's interpretation of the statute 

is inconsistent with Thrivent's understanding of the statute, Thriven! will need to consider 

whether it is necessary to pursue a judicial challenge to the Department's interpretation in order 

to protect the interests of Thrivent and its members. 

23. As an initial matter, Thriven! has an ongoing obligation to comply with Florida's 

unclaimed property laws, and Thriven! desires and works diligently to do so. Thriven! also has 

an obligation to its members and their beneficiaries to honor life insurance contracts according to 

their terms. As required by Florida law, Thrivent's life insurance contracts provide that "when a 

I Thrivent is not submitting this Petition to obtain a determination of the propriety of any past actions of Kelmar as 
the Department's agent. Rather, Ke!mar's proffered interpretatjon of section 717.107(1) implicates prospective 
issues regarding Thrivenfs compliance with section 717.107. Thrivent raises Kelmar's proffered interpretation of 
section 717.107(1) because (i) the Department has authorized Kelmar to perform a key role as the Department's 
agent regarding the Department's administration of Florida's unclaimed property laws, and (ii) the Department has 
declined to provide its interpretation of section 717.1 07(1), notwithstanding Thrivent' s requests. 
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policy becomes a claim by the death of the insured, settlement shall be made upon receipt of due 

prooLoLdeath and surrender of.the policy." Fl. Stat. § 627.461. Thrivent believes that this 

means that its life insurance contracts delivered in Florida require payment upon provision of a 

death certificate and a claim for benefits (absent Thrivent's having actual prior knowledge of the 

death of the insured). If the Department has a different view regarding the requirements of 

section 717.107, then Thriven! is entitled to know the Department's view so that 1brivent can 

determine how to comply with its obligations under Florida law and under its contracts. 

Alternatively, if such obligations prove to be incompatible, Thriven! can determine whether a 

judicial challenge-that also addresses issues under the Contracts Clause and the Due Process 

Clause of the U.S. Constitution, among others-would be necessary to clarify these obligations. 

24. In addition, the question as to when Thrivent would need to report under section 

'717.117 and deliver insurance proceeds to the Department under section 717.119 impacts all of 

Thrivent's members, who collectively own Thrivent's assets. While Thriven\ uses its own 

resources and works diligently to locate beneficiaries upon the death of an insured, it is not in the 

interests ofThrivent's members for insurance proceeds to be delivered to the Department before 

the time that is required under section 717.107. 

25. Finally, before Kelmar begins any audit of Thrivent, it is crucial that the 

Department provide its interpretation of the requirements of section 717.1 07(1 ), as they apply to 

Thrivent's unique circumstances, so that Thriven\ can understand how to respond properly to 

audit issues. Were Kelmar to apply an improper interpretation of section 717.107(1), the 

resulting audit could extend far beyond the actual requirements of Florida law, requiring 

Thriven! to engage in extensive case-by-case research not required under Florida law, and 

costing Thriven! substantial amounts of money. Moreover, the results of any audit conducted 
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based on an incorrect interpretation of Florida law would necessarily be flawed and could 

. therefore .. reguire . .a .s_ecnnd audit applying the proper standard, costing Thriven! even more 

money. Once again, it is Thrivent's owner-members who would ultimately bear the financial 

burdens of such an improper audit 

Application Of Section 717.107 To Thrivent's Contracts 

26. Thriven! respectfully submits that it is entitled to this declaration because, under 

section 717 .107(1 ), funds do not become "due and payable as established from the records of the 

insurance company" until Thriven! receives proof of death and a claim for benefits.2 The Clear 

language of Thrivent's life insurance contracts, as required by Florida law and approved by 

Florida OIR, requires due proof of death and receipt of a claim as conditions of payment, 

consistent with section 627.461, Florida Statutes. Accordingly, Thrivent's life insurance 

contracts are deemed due and payable under section 717.107 only if: (1) the contract has matured 

by due proof of death and receipt of a claim as established from the records of Thriven!; (2) 

Thriven! actually knows that the insured has died;l or (3) the limiting age has been reached or 

would have been reached if the insured was still living. Where none of those conditions applies, 

Thriven! submits that the life insurance policy is not yet due and payable under Florida law, and 

the statutory period with regard to abandonment has not begun to run. 

2 Thrivent has requested similar interptetations from other states regatding their life insurance unclaimed property 
statutes. Thrivent already has received confirmation that the foregoing interpretation is consistent with the laws of 
the District of Columbia, which adopted the 1981 Unifonn Unclaimed Property Act in a fonn that is substantively 
identical to section 717.107 of the Florida Statutes. 

3 With respect to the question of whether Thrivent has actual knowledge of the death of an insured in a given 
instance, it is significant to note that, unlike many life insurance companies, Thrivent does not use the U.S. Social 
Security Administration's Death Master File ("DMF") in any systematic manner in connection with its Florida life 
insurance business, nor has Thrivent ever engaged in "asymmetrical" use of the DMF. As such, Thrivent 
respectfully submits that the DMF is wholly irrelevant to the question ofThrivent's compliance with its obligations 
under section 717.107. 
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27. This interpretation of when funds under a life insurance policy that has "matured 

·· ··-ar-terminated"--become-due and-payable-undersection. 71.7 .101{1) j;;__reiJ1f()]'Ced_b)' t~e statute·~----· 

plain language with regard to those circumstances where a life insurance policy shall be deemed 

matured and the proceeds due and payable. Specifically, section 717.1 07(3) provides for two 

circumstances where a life insurance policy that is "not matured by actual proof of death of the 

insured . .. according to the records of the company" shall nonetheless be "deemed matured 

and the proceeds due and payable." Fl. Stat. § 717.107(3) (emphasis added). The statute 

therefore recognizes that life insurance policies generally mature due to "actual proof of death of 

the insured," in recognizing that some insurance policies do not mature in this manner. As a 

general matter, Thrivent's life insurance policies therefore become due and payable upon actual 

proof of death of the insured and not at some earlier time such as the date of death of the insured. 

28. The fact that Thrivent's life insurance policies become due and payable upon 

provision of proof of death and a claim for benefits is further reinforced by the nature of the 

additional circumstances specified under section 717.1 07(3). Section 717.1 07(3)(b) provides 

that a policy is deemed matured and the proceeds due and payable if "the insured has attained, or 

would have attained if he or she was living, the limiting age" under the policy. Fl. Stat. § 

717.107(3)(b)(l) (emphasis added). The emphasized language makes clear that it is not the 

insured's date of death that makes life insurance policies due and payable: the statute recognizes 

that life insurance contracts for insureds who have already died may nonetheless not yet be due 

and payable until a time after the date of death. If life insurance policies were always due and 

payable upon the death of the insured, there never could be a circumstance where an insured died 

before reaching the limiting age, but the policy is nonetheless deemed matured and the proceeds 
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due and payable at the time when the insured "would have attained if he or she were living, the 

~lim1tmlrlfge;''-as"specified-by secti0n '7l'IA0'7(J)(b ), " 

29. Similarly, if Thrivent's life insurance policies became due and payable upon the 

death of the insured under section 717.107(1), then section 717.107(3)(a) would be superfluous 

as well. Pursuant to section 7!7.107(3)(a), life insurance policies not matured by actual proof of 

death are nonetheless deemed matured and the proceeds due and payable if "the company knows 

that the insured or annuitant has died." A fraternal benefit society's acquisition of knowledge of 

an insured's death-which of course necessarily occurs after the insured has died--could never 

render a life insurance policy due and payable if the policy had already become due and payable 

under section 717.107(1) as a result of the earlier occurrence of the insured's death. Because 

statutes should not be interpreted in a manner that renders provisions superfluous or meaningless, 

this further supports Thrivent's interpretation. 

30. Further, Florida law imposes no affirmative obligation on an insurance company 

or fraternal benefit society to ascertain whether an insured has died. In particular, Florida law 

imposes no requirement that an insurer or fraternal benefit society review the DMF to determine 

whether an insured has died. Indeed, this fact has apparently been recognized publicly by 

Florida's Insurance Commissioner. See Leslie Scism and Vauhini Vara, Hancock in Settlement 

Over Death Benefits, The Wall Street Journal, Apr. 23, 2011, 

http://online. wsj .com/article/SB I 00014240527 48703 907004576279422582814608 .html 

(recognizing that '"(T]he law does not require an insurer to proactively go out and search a 

database' to identify if a policyholder has died."). As there has been no such historic 

requirement in Florida, there would be no basis for the Department to apply such a standard in 

respect to Thrivent's circumstances. Thriven! takes very seriously its obligation to its insureds 
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and their beneficiaries to pay death benefits promptly, and to locate beneficiaries when Thriven\ 

--l,eams-of-the-death-of-one-of its-insureds._To_thau:md, Thriven\ has implemented many internal 
------------------~-·-··-~---- -----.... ~----·--------

policies and controls that help Thriven\ fulfill its obligations under Florida law to its insureds and 

their beneficiaries, and it therefore seeks this Declaration to obtain clarity as to the Department's 

view of the application of section 717.1 07(1) to Thrivent's circumstances. 

Conclusion 

For the foregoing reasons, Thriven\ respectfully requests that the Department issue a 

declaratory statement that, where Thrivent's life insurance contracts have been approved by 

Florida OIR and satisfy the requirements of section 627.461, Florida Statutes, such contracts 

become "due and payable as established from the records of the insurance company" under 

section 717.107(1), Florida Statutes, when Thriven! receives proof of death and a claim for 

benefits. 

Filed this 8th day of July, 2013 in Tallahassee, Florid/ 
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