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Calling The High Court On TCPA And Sovereign Immunity 

Law360, New York (March 31, 2015, 12:18 PM ET) --  

Gomez v. Campbell-Ewald, 768 F.3d 871 (9th Circ. 2014) petition for 
cert. filed, (U.S. Jan. 16, 2015) (No. 14-857), asks the U.S. Supreme 
Court to clarify whether government contractors and subcontractors 
are protected from liability for damages under the Telephone 
Consumer Protection Act, pursuant to the doctrine of derivative 
sovereign immunity. 
 
The TCPA, codified under 47 U.S.C. § 227, establishes a private right 
of action for consumers to bring claims for $500 per violation ($1,500 
if the conduct is deemed willful) caused by certain autodialed calls, 
prerecorded calls and facsimiles placed without the caller first 
obtaining the recipient’s consent. The statute also creates a private 
right of action for up to $500 per violation for certain telemarketing 
calls made in violation of a consumer’s request not to receive calls by 
operation of the National Do Not Call Registry. 
 
In Gomez v. Campbell-Ewald, No. CV 10-02007 DMG CWX (C.D. Cal. 
Feb. 22, 2013), the plaintiff filed a class action complaint alleging a single cause of action for violation of 
the TCPA. The plaintiff brought the suit against Campbell-Ewald, a marketing consultant and contractor 
for the U.S. Navy, after the plaintiff received an unsolicited text message regarding Navy recruitment. 
The text message campaign was approved by the Navy and a third party “handled the deployment, 
transmission and delivery of the text messages.” Id. at *3. Campbell-Ewald did not send any text 
messages and never saw or had possession of the mobile numbers used for the Navy's text message 
campaign. 
 
The trial court dismissed the complaint as a matter of law, finding that because Campbell-Ewald was a 
contractor for and was acting on behalf of the Navy, it was shielded from liability under the doctrine of 
derivative sovereign immunity. This doctrine was first articulated by the Supreme Court in Yearsley v. 
W.A. Ross Construction Co., 309 U.S. 18 (1940). In Yearsley, a contractor entered into a contract with the 
government to build a series of trenches along the Missouri River. When the plaintiff sued the 
contractor for erosion on the plaintiff’s land, the court granted the contractor the same immunity from 
suit that the U.S. government would have enjoyed had it built the trenches. In extending the 
government’s broad grant of immunity to contractors performing duties within the scope of their 
lawfully delegated authority, the court stated there should be “no ground for holding [a government] 
agent liable who is simply acting under the authority thus validly conferred.” Id. at 21–22. The federal 
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district court in Campbell-Ewald relied on Yearsley, finding that the Navy contracted with Campbell-
Ewald to obtain advertising-related services and that Campbell-Ewald acted at the Navy's direction to 
effectuate a text message recruitment campaign. Also, the Navy reviewed, revised and approved the 
text-message campaign. Therefore, because Campbell-Ewald was acting as a Navy contractor, Campbell-
Ewald was immune from TCPA liability under the doctrine of derivative sovereign immunity. 
 
On appeal, the Ninth Circuit reversed. The Ninth Circuit reasoned that Yearsley is inapplicable because it 
established a narrow rule applying the doctrine of derivative sovereign immunity to claims arising out of 
property damage caused by public works projects and does not extend to claims brought under the 
TCPA. According to the Ninth Circuit, the dispute in Yearsley involved erosion of a real property that 
occurred from a government directive, which resulted in a taking of the land owner’s property. The 
Ninth Circuit explained that “the reasoning employed by the Yearsley court is not relevant here. 
Gomez's claims do not implicate a constitutional ‘promise to compensate.’” 768 F.3d at 889. In looking 
to the congressional intent behind the TCPA, the Ninth Circuit found that Congress created a federal 
cause of action affording individuals like Gomez standing to seek compensation for violations of the 
TCPA. The Ninth Circuit noted that it rarely allows the defense of derivative sovereign immunity, and 
when it does, it is only “in the context of property damage resulting from public works projects.” Id. at 
880. 
 
In its petition to the Supreme Court, Campbell-Ewald asserts that it is entitled to the protection of 
derivative sovereign immunity because the Navy has the authority to contract with firms to help with its 
recruitment efforts, and the contractor acted at the discretion of the Navy to effectuate the text-
message recruitment campaign. Campbell-Ewald also argues that the Ninth Circuit interprets and applies 
Yearsley too narrowly, contending that the court's opinion does not limit application of the derivative 
sovereign immunity doctrine to property damage caused by public works projects. Campbell-Ewald 
asserts that Supreme Court precedent confirms the Ninth Circuit's misapplication of Yearsley. Campbell-
Ewald cites to Boyle v. United Technologies Corp., 487 U.S. 500, 506 (1988), a products liability case not 
involving a public works project or real property damages, where the court favorably recounted its 
holding in Yearsley that “if [the] authority to carry out the project was validly conferred, that is, if what 
was done was within the constitutional power of Congress, there is no liability on the part of the 
contractor for executing its will.” Campbell-Ewald argues that the court did not limit the derivative 
sovereign immunity doctrine to the particular facts of Yearsley. Therefore, derivative sovereign 
immunity should apply because the contractor was operating within the scope of its delegated 
authority. 
 
Another issue presented by this case is whether an offer of judgment affording the plaintiff complete 
relief made before class certification moots the named plaintiff’s class action claims under Rule 23. This 
is an issue that has arisen in a variety of TCPA cases and other class actions. 
 
The case has not yet been set for conference. If the Supreme Court grants certiorari, the case will be of 
first impression and could clarify the scope of immunity for contractors performing duties within the 
scope of delegated authority and whether such immunity can apply to TCPA claims. 
 
This case is significant because TCPA class actions are on the rise nationwide; having guidance from the 
Supreme Court about the TCPA’s breadth is essential because the TCPA affects virtually every industry 
segment. As noted by Campbell-Ewald in its petition for writ of certiorari, the TCPA has become “an 
extortionist weapon in the hands of class action attorneys seeking to extract lucrative attorneys' fees for 
classwide settlements.” Understanding the reach of the TCPA is essential for companies to ensure they 
are in compliance with the statute. 



 

 

 
—By Lewis S. Wiener, Wilson G. Barmeyer and Irene A. Firippis, Sutherland Asbill & Brennan LLP 
  
Lewis Wiener is a partner and Wilson Barmeyer and Irene Firippis are associates in Sutherland Asbill & 
Brennan’s Washington, D.C., office. Wiener is co-chairman of the firm’s TCPA defense practice. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
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