
State Taxpayer Bills of Rights Have Teeth

by Jonathan A. Feldman, Madison J. Barnett, and Suzanne M. Palms

You must first enable the government to control the
governed; and in the next place, oblige it to control itself.

— James Madison,
The Federalist Papers, No. 51 (1788)

You have been in this situation. A letter arrives from a
state tax auditor initiating an audit, and you start worrying
about all the information to be gathered and exposures that
may exist. You barely stop to read the enclosed paper or
pamphlet titled ‘‘Taxpayer Bill of Rights’’ as you throw it in
the bottom of the file, and it will likely never again see the
light of day. Consider paying attention to that piece of
paper. TABORs are the states’ promises that taxpayers will
be fairly treated. Yet those documents frequently pass from
hand to hand with little thought by either the taxpayer or tax
authority as to what rights they confer.

In this edition of A Pinch of SALT, we explore TABORs
— statutes or administrative publications intended to re-
strict state tax authorities’ power and to articulate taxpayers’
rights — including the protections they afford and whether
those protections can be enforced.Though taxpayers tend to

believe that TABORs are more bark than bite, TABORs
offer meaningful protections in many states and should not
be overlooked.

I. Purpose and Development of TABORs

The balance of power in state tax audits and disputes has
most often been tilted in favor of the state and against the
taxpayer. State revenue authorities are typically granted a
presumption of correctness on everything from their inter-
pretation of the law (for example, regulations) to the factual
assertions underlying their tax assessments. Taxpayers, on
the other hand, often face steep hurdles in challenging the
actions of state tax authorities, whether through pay-to-play
requirements, the threat of penalties, the high costs of
litigation, or other challenges.

TABORs are fundamentally collections of taxpayer
rights and protections adopted to reduce the power imbal-
ance between taxpayers and states. They typically identify
taxpayers’ procedural rights as well as some substantive
rights, and they give taxpayers some due process protec-
tions.1

Like many facets of state taxes, TABORs were first popu-
larized at the state level in the late 1980s and early 1990s,
following the federal enactment of a TABOR. In 1988
Congress enacted the first TABOR for federal taxes, which
took the form of a collection of amendments to various
provisions of the Internal Revenue Code designed to
strengthen taxpayers’ rights and protections.2 Two federal
TABORs were enacted in 1996 and 1998 to build on the
first.3 It was not until June 10, 2014, however, that the IRS
administratively adopted a TABOR that consolidates the
various taxpayer protections into 10 substantive ‘‘rights’’
loosely styled after the U.S. Constitution’s Bill of Rights.4

1In addition to providing protections from state actions, TABORs
may also apply to actions of municipal and county tax collectors and
private entities performing audit activity under contracts with tax
authorities. See Washer & Refrigeration Supply Co. v. PRA Government
Services LLC, CV 2010-903417 (Aug. 11, 2011).

2See Omnibus Taxpayer Bill of Rights, P.L. 100-647, Title VI,
sections 6226-6247, 102 Stat. 3747.

3See Taxpayer Bill of Rights 2, P.L. 104-168, 110 Stat. 1465;
Taxpayer Bill of Rights 3, P.L. 105-206, Title III, 112 Stat. 730.

4See IRS Publication 1, Your Rights as a Taxpayer, as announced by
IRS IR-2014-72 (June 10, 2014).
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In this Pinch of SALT, the authors examine taxpayer bills
of rights, which are meant to restrict state tax authorities’
powers and explain taxpayers’ rights. They say that the
Illinois Supreme Court decision in Hartney Oil shows that
TABORs are enforceable and that taxpayers should pay
attention to the TABOR that often accompanies assess-
ments and audit notices.
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Now nearly 90 percent of states have a formal TABOR in
one form or another.5 Thirty-two states have TABORs that
are adopted predominately by statute, as were the federal
TABORs.6 Three states have adopted TABORs by regula-
tion.7 Nine states have TABORs that are administrative
creations found in a departmental publication or other
official material,8 although some of those were adopted at
the direction of a statute.9 The TABORs in some states
apply to local jurisdictions as well as the state.10

II. Hartney Oil: TABORs Have Teeth
While TABORs are undoubtedly sound tax policy, they

are meaningless if the rights granted in them cannot be
enforced. Last year’s Hartney Oil case illustrates not only
that most state TABORs are enforceable, but also that they
offer meaningful taxpayer protections.

In Hartney Oil, the Illinois Supreme Court was asked to
determine the proper Illinois local jurisdiction to which
Hartney’s fuel sales should be attributed.11 Hartney sourced
its sales to the locality where it had established a sales
acceptance office rather than where its Illinois headquarters
was located. Hartney relied on the Department of Revenue’s
long-standing local sales tax sourcing regulations and nu-
merous rulings on the point, which provided that sales were
sourced under a bright-line test to the location where pur-
chase order acceptance occurred.

Despite a regulation and rulings to the contrary, the
department, along with the intervening localities of the
headquarters location, asserted that Hartney’s sales should
be sourced to its headquarters based on the statutory multi-
factor sourcing test rather than the bright-line test in the
regulation. That resulted in a $23 million assessment for
Hartney. The court agreed with the localities that the multi-
factor test in the statute was the proper standard and invali-

dated the long-standing regulations Hartney relied on.
Hartney was thus left in a position of owing $23 million,
even though it had relied on the department’s written
guidance.

However, relying on Illinois’s TABOR,12 the Hartney Oil
court abated the $23 million of taxes assessed against Hart-
ney. The Illinois TABOR requires the department to ‘‘abate
taxes and penalties assessed based upon erroneous written
information or advice given by the department.’’13 Al-
though Hartney’s sourcing method was not consistent with
the statute or the court’s own precedent, it was consistent
with the department’s regulations. Because Hartney relied
on the regulations, and even though the regulations were
not specific written guidance directed to Hartney in particu-
lar,14 the TABOR protected Hartney from liability.15

In addition to Illinois’s, other states’ TABORs statutorily
protect taxpayers who rely on the department’s written
guidance to their detriment. California law provides that ‘‘if
a person’s failure to make a timely return or payment is due
to the person’s reasonable reliance on written advice from
the [Franchise Tax Board], the person may be relieved of the
taxes assessed or any interest, additions to tax, and penalties
added thereto.’’16 Kansas law provides that a taxpayer may
rely on written advice issued by the department regarding
the tax consequences of some transactions.17 Similar to
those in Illinois, Kansas cases have held that taxes must be
abated when taxpayers materially relied on written advice
from the department to their detriment.18 Other states offer
similar statutory protections to taxpayers who rely on guid-
ance from the department.19

III. Reliance on Departmental Guidance in the
Absence of Statutory TABOR Protections

While Hartney Oil held that a provision of the state’s
statutory TABOR was binding on the department, it is
unclear whether courts would reach the same result in other

5We identified six states that have not adopted a formal TABOR:
Alaska, Delaware, Mississippi, Oklahoma, Vermont, and West Vir-
ginia. Bills to establish a TABOR have been unsuccessfully introduced
in many of those states. See, e.g., W. Va. S. Con. Res. 40; and Miss. HB
1366.

6See, e.g., Cal. Rev. & Tax. Code sections 21001-21028 and 7080-
7099.1; Fla. Stat. section 213.015; N.M. Stat. Ann. section 7-1-4.1 to
-4.4; and 72 Pa. Cons. Stat. Ann. section 3310-101 to -402.

7See, e.g., Mich. Admin. Code R. 205.1001-.1013; R.I. Admin.
Code 60-1-171:1; and 34 Tex. Admin. Code section 3.10.

8See, e.g., Taxpayer Bill of Rights, Ga. Dep’t of Revenue; Taxpayer
Bill of Rights, Ind. DOR; ‘‘A Guide to the Massachusetts Department
of Revenue: Your Taxpayer Bill of Rights,’’ Mass. DOR; North Caro-
lina Taxpayers’ Bill of Rights, N.C. DOR.

9See, e.g., Ga. Code Ann. section 48-1-9; Mass. Gen. Laws. ch. 14,
section 6(4); and N.C. Gen. Stat. section 105-256(a)(5).

10Compare General Motors Acceptance Corp. v. City of Red Bay, 894
So.2d 650 (Ala. 2004) (state TABOR applies to local tax jurisdictions)
with Tilbury v. Multnomah County, 902 P.2d 577 (Or. 1995) (state
TABOR does not apply to local governments), and Va. Pub. Doc. Rul.
No. 14-17 (same). Illinois has a separate TABOR that applies to
localities. 50 ILCS section 45/1-45/99.

11Hartney Fuel Oil Co. v. Hamer, 998 N.E.2d 1227 (Ill. 2013).

12See Taxpayer Bill of Rights Act, 20 ILCS 2520/4(c).
13Id.
14Some state TABORs limit the protection for taxpayers who rely

on the department’s written guidance to only guidance directed to the
particular taxpayer, such as letter rulings. See, e.g., Kaul v. Stephan, 868
F. Supp. 1253, 1259 (D. Kan. 1994) (holding that the Kansas TABOR
protects only taxpayers who rely on guidance they specifically receive
from the department).

15Hartney Oil was not the first Illinois case to hold that a taxpayer
must be relieved of liability because it relied on erroneous advice. See,
e.g., McLean v. Dep’t of Revenue, 704 N.E.2d 352 (Ill. 1998); and
Dunhill Equip. and Supply Co. v. Dep’t of Revenue, No. UT 00-3 (Ill.
Dep’t of Revenue Hrg. 2000).

16Cal. Rev. & Tax. Code section 21012.
17Kan. Stat. section 79-3268(b).
18See In re Sims, 94-6565-DT (Kansas Bd. of Tax Appeals 1995).
19See Ariz. Rev. Stat. Ann. section 42-2052; Ark. Code Ann.

section 26-18-804; Mich. Admin. Code R205.1013(7)(d); Mont.
Code Ann. section 15-1-222(4); and Wash. Rev. Code section
82.32A.020(2).
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states that have adopted a TABOR administratively rather
than by statute.20 Other state courts have sometimes held
that taxpayers are not protected by the state’s TABOR when
relying on the department’s guidance.

For example, in Alabama, before the state adopted a
statutory TABOR, the administrative law judge rejected a
taxpayer’s attempt to rely on a TABOR brochure issued by
the department.21 The brochure stated that the Alabama
statute of limitations for income tax refunds was automati-
cally extended by a federal statute waiver, and the taxpayer
relied on the guidance within the brochure in filing its
refund claims. The ALJ, however, determined that the state-
ment in the TABOR brochure was unsupported by any
statute, regulation, or other authority and was therefore
unenforceable. Other courts have also held that in the
absence of a statutory TABOR provision granting the pro-
tection, taxpayers may not rely on some guidance from
revenue departments.22

IV. Other Taxpayer Protections Granted by
State TABORs

A. Explanation of Basis of Assessment

Although each state’s TABOR varies,23 most TABORs
grant taxpayers anywhere from 10 to 20 rights.24 Most
entitle taxpayers to the right to understand the bases for
any deficiencies assessed against them and also require the
department to inform them of procedural rights of
appeal.25 If a department fails to explain the basis for an
assessment, such as by mailing an assessment notice with
little or no explanation, as is frequently the case in many
state audits, the department’s notice may be deemed
invalid and insufficient to toll the statute of limitations for
assessment under the TABOR provisions.26 Some states go

further than requiring an explanation by granting
taxpayers the right to review the auditor’s internal
workpapers. The Hawaii TABOR, for instance, gives
taxpayers the right to examine their own tax records and
audit files,27 and the Kentucky TABOR requires the
department to include with each notice of tax due ‘‘copies
of the agent’s audit workpapers and the agent’s written
narrative setting forth the grounds upon which the
assessment is made.’’28 Louisiana and Maine have similar
provisions.29 Such protections can be important when a
taxpayer is faced with the all-too-common situation of
receiving an assessment with little or no explanation for its
basis. In states where TABOR does not provide that right,
taxpayers may still be entitled to receive a copy of the
auditor’s file under the state’s Freedom of Information Act
provisions.

B. Explanation of Appeal Procedures

If a department fails to notify a taxpayer of the applicable
appeal procedures following an audit, TABOR protections
may preclude the department from defeating the taxpayer’s
later appeal on procedural grounds. However, when the
state’s TABOR is silent on the consequences of not provid-
ing those notices, state courts do not always penalize a
department’s failure to provide the proper notice regarding
taxpayers’ appeal rights.30 Further, some state TABORs
expressly excuse a department’s failure to abide by the
explanation requirements for tax assessment and appeal
rights.31 Courts have applied those statutory forgiveness
provisions to hold that an assessment notice is not invalid

20See supra note 8.
21Ala. Dep’t of Revenue v. Shoe Station Inc., No. INC-93-233 (Ala.

Dep’t of Rev., Admin. Law Div. Dec. 16, 1993). Note that Alabama
has since enacted statutory TABOR provisions. See Ala. Code section
40-2A-4.

22See, e.g., Medco Health Solutions Inc. v. Indiana Dep’t of State
Revenue, No. 49T10-1105-TA-35 (Ind. Tax. Ct. 2014) (holding that
the department was not bound by written advisory letters it issued to
the taxpayer’s adviser regarding income tax sourcing methods when the
letters did not identify the taxpayer specifically, even though the
taxpayer relied on them in preparing its returns).

23Compare N.Y. Tax Law sections 3000-3038 (granting numerous
rights) with Wyo. Stat. Ann. section 39-11-102 (granting fewer rights).

24See, e.g., Ark. Code Ann. section 26-18-802 to -811; Conn. Gen.
Stat. section 12-39n; and Tenn. Code Ann. section 67-1-110.

25See, e.g., Ala. Code section 40-2A-4(a)(3), (4); Ariz. Rev. Stat.
Ann. section 42-2076; Fla. Stat. section 213.015(5); 20 Ill. Comp.
Stat. Ann. sections 2520/4(a), (b); N.Y. Tax Law section 3003; N.C.
Gen. Stat. section 105-256(5)(a); Wash. Rev. Code section
82.32A.020(1).

26See Revenue Cabinet v. GTE South Inc., 238 S.W.3d 655 (Ky.
2007) (assuming that the ‘‘failure to give notice . . . prior to the expi-
ration of the limitations period renders the entire assessment null and

void,’’ although the court found under the facts of the case that the
assessment letter was statutorily sufficient when it included the audi-
tor’s workpapers and an explanation of the tax assessment).

27Hawaii Dep’t of Taxation, Taxpayer Bill of Rights.
28Ky. Rev. Stat. Ann. section 131.081(8).
29See La. Rev. Stat. Ann. section 47:15(6); and Me. Rev. Stat. tit.

36, section 112(4).
30See Hercules Inc. v. Pledger, 894 S.W.2d 576 (Ark. 1995) (taxpay-

er’s procedural failures are not excused by the department’s failure to
provide a TABOR notice, because the TABOR ‘‘has no sanctions or
penalties . . . when [the department] fails to prepare and distribute
taxpayer statements on the various matters provided in the statute’’);
and DBE Inc. v. Wash. Dep’t Revenue, No. 46648 (Wash. Bd. of Tax
App. Mar. 30, 1995) (similar).

31See Ohio Rev. Code Ann. sections 5703.51(H), (I) (while the
‘‘failure of the tax commissioner . . . to comply with a provision of this
section [requiring written descriptions to be furnished to the taxpayer]
shall neither excuse a taxpayer of any taxes shown to be owed by the
taxpayer nor cure any procedural defect in a taxpayer’s case,’’ the failure
of the commissioner to ‘‘substantially comply’’ excuses the taxpayer
from payment of penalties and interest); and N.H. Rev. Stat. Ann.
section 21-J:44 (‘‘negligent or intentional failure of the department to
comply with any of the provisions of [the TABOR] shall suspend the
running of any applicable statute of limitations or time limitation
within which some act must be done . . . as to both the taxpayer and
the department, and such suspension shall continue until the depart-
ment complies with such provisions’’).
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when the department failed to give the taxpayer an explana-
tion of appeal rights.32 However, in states with those for-
giveness provisions, courts have held that if the department
does provide an explanation of appeal procedures, taxpayers
may reasonably rely on that explanation, even if it is incor-
rect.33

C. Right to Prompt Resolution of Audit

Some state TABORs grant taxpayers the right to the
prompt resolution of an audit and, along those lines, they
provide for a waiver of interest if the department’s inaction
leads to an audit delay. Arizona’s TABOR provides that the
department ‘‘may abate all or part of any assessment if
additional interest has accrued on a deficiency due to any
unreasonable error or delay by an officer or employee of the
department.’’34 Similarly, New Mexico’s TABOR provides
that a taxpayer has ‘‘the right to have the department con-
duct its audits in a timely and expeditious manner and be
entitled to the tolling of interest.’’35 Other states with com-
parable provisions include California, Florida, and New
York.36 While some state TABORs do not expressly provide
for interest abatement in the event of a departmental delay,
statutory provisions granting taxpayers the right to a prompt
audit may provide grounds for an abatement of interest
attributable to a departmental delay.37 Some taxpayers have
been successful in forcing a department to waive interest
based on TABOR provisions,38 and unsuccessful when the
taxpayer is responsible for the delay or the department has a
reasonable excuse.39

D. Right to Confidentiality of Taxpayer Information
Confidentiality is often another concern of taxpayers,

and most state TABORs contain some variation of a confi-
dentiality provision or have a provision outside the TABOR
that provides for the privacy of taxpayer information. Geor-
gia and the District of Columbia have separate statutory
provisions that provide for taxpayer confidentiality,40 while
Michigan, Texas, and Virginia have confidentiality provi-
sions in their TABORs.41

E. Other Protections
State TABORs may also create a taxpayer advocate’s

office or similar office within the DOR to assist taxpayers in
resolving procedural missteps by the department.42 Those
offices are seldom used by large corporations, but it may be
appropriate in some situations to approach them for assis-
tance, such as when the department is unduly delaying an
audit or being particularly unreasonable.

Finally, some state TABORs prevent departments from
creating perverse incentives for auditors by prohibiting de-
partments from evaluating employees based on tax collec-
tion results or production quotas.43

V. Damages Claims for TABOR Violations
State TABORs frequently offer several meaningful pro-

tections to taxpayers, including, as discussed above, the
abatement of tax for reliance on erroneous departmental
advice or the abatement of interest because of the depart-
ment’s delay. A question remains, however, regarding
whether taxpayers have a meaningful mechanism by which
to enforce other, ‘‘soft’’ provisions of state TABORs. For
example, if a taxpayer’s right to an expeditious audit is
violated when the state drags its feet for years on end, what
remedy does a taxpayer have to enforce that soft right? And
what if an auditor violates a taxpayer’s privacy or discloses
confidential information? Does a taxpayer have a right to
bring a claim for damages against the state as a means of
enforcing those rights?

Some states expressly allow taxpayers to bring that type of
damages claim, generally when the department’s behavior
meets some higher standard than mere negligence, such as
‘‘reckless disregard’’ of the law. A provision of the California
TABOR, for example, provides that ‘‘if any officer or em-
ployee of the [Franchise Tax Board] recklessly disregards
board published procedures, a taxpayer aggrieved by that

32See Byers v. Comm’r of Revenue, 741 N.W.2d 101, 106 (Minn.
2007).

33See Crown Communication Inc. v. Testa, 992 N.E.2d 1135 (Ohio
2013) (holding that Ohio’s TABOR provision, Ohio Rev. Code sec-
tion 5703.51(H), prohibiting the curing of a procedural defect in a
taxpayer’s case by a failure of the tax commissioner to comply with the
explanation requirement, did not bar consideration of the taxpayer’s
appeal when it followed the tax commissioner’s incorrect written
appeal instructions).

34Ariz. Rev. Stat. Ann. section 42-2065(A)(1).
35N.M. Stat. Ann. section 7-1-4.2(D).
36Cal. Rev. & Tax. Code section 21004(c); Fla. Stat. section

213.015(18); N.Y. Tax Law section 3008(a).
37See R.I. Admin. Code 60-1-171:1 (taxpayer has a right to ‘‘have

the department begin and complete its audits in a timely and expedi-
tious manner after notification of an intent to audit’’); and Conn. Gen.
Stat. section 12-39n (11) (same).

38See Rocking Chair Truckstop Inc. v. Ala. Dep’t of Revenue, No. S.
10-176 (Ala. Dep’t of Rev., Admin. Law Div. 2012) (finding that ‘‘over
nine months is an unusually long time for the Department to act’’ such
that some portion of accrued interest should be abated because of
undue department delay).

39See In re City of Wichita, 59 P.3d 336 (Kan. 2002) (delay in
completing a sales tax audit, when first auditor retired unexpectedly
and second auditor took six months to complete the audit, was
reasonable and did not support a finding that the department’s em-
ployees were negligent such that interest should be abated); and Dial
Corp. v. Iowa Dep’t of Revenue, 634 N.W.2d 643 (Iowa 2001) (taxpayer

was not entitled to abatement of penalty and interest on use tax
assessments because it had contributed to the delays of the audit).

40See, e.g., Ga. Code Ann. section 48-2-15 and 48-7-60; and D.C.
Code section 47-4406, 47-821, and 47-3409.

41Mich. Admin. Code R. 205.1003; Tex. Admin. Code 3.10(e)(2);
Va. Code Ann. section 58.1-3.

42See Ind. Code section 6-8.1-11-3; Minn. Stat. section 270C.37;
and 72 Pa. Stat. Ann. section 3310-207.

43See Idaho Code Ann. section 63-4010; Kan. Stat. Ann. section
79-3268(c); and N.Y. Tax Law section 3012.
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action or omission may bring an action for damages against
the State of California in superior court.’’44 Other states
likewise allow taxpayers to bring a cause of action for mon-
etary damages for the department recklessly or intentionally
disregarding the law.45

In contrast, some state TABORs explicitly provide that
the department’s failure to follow the TABOR will not allow
a taxpayer to bring a cause of action for damages.46 Others
are silent on that point, and at least one court has held that
no implied cause of action for damages exists under a state
TABOR that does not expressly authorize it.47 Taxpayers
may nevertheless have a right to bring an action for damages
based on non-TABOR grounds in those states.

A few state TABORs allow for non-monetary remedies.
South Carolina’s TABOR provides that disciplinary action
may be taken against an officer or employee of the depart-

ment if the officer or employee denies a refund or delays an
issuance of a refund because the department is auditing or
planning an audit of the taxpayer for a different tax or
period.48 Also, many states impose separate remedies for
breaches of taxpayer confidentiality. For example, Georgia
law states that a person who divulges confidential income
tax information is guilty of a misdemeanor.49 However, that
kind of remedy against a department employee may not be
adequate for a taxpayer whose confidential information has
been wrongfully disclosed.

VI. Conclusion
Taxpayers should take advantage of the often-

overlooked protections that TABORs grant. When they
receive a TABOR from a state auditor, they should take
the time to read and consider it. And they should reread it
when the assessment arrives at the end of the audit or
when some other conflict arises with the state, as that is
when the protections may be needed most. Many state
auditors, of course, would be well advised to read their
state’s TABOR as well. ✰

44Cal. Rev. & Tax. Code section 21021.
45See Idaho Code Ann. section 63-4011; Iowa Code section

421.60(5); Ky. Rev. Stat. Ann. section 131.081(14); N.J. Rev. Stat.
section 54:51A-23; and Ohio Rev. Code Ann. section 5703.54.

46See, e.g., 72 Pa. Cons. Stat. Ann. section 3310-201(b); and N.Y.
Tax Law section 3002(c).

47See J.P. Alexandre LLC v. Egbuna, 49 A.3d 222 (Conn. App. Ct.
2012) (TABOR does ‘‘not create or authorize a common-law tort cause
of action’’ for alleged misconduct by the department).

48S.C. Code Ann. section 12-58-190.
49Ga. Code Ann. section 48-7-61. See also D.C. Code Ann. section

47-4406(f ).
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